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U.S. Customs Service 


Treasury Decisions 
(T.D. 78-157) 
Special Tonnage Tax and Light Money—Customs Regulations amended 


Foreign discriminating duties of tonnage and impost with respect to vessels of 
and certain imports from the Republic of Surinam and Qatar suspended and 
discontinued; section 4.22, Customs Regulations, amended 


DEPARTMENT OF THE TREASURY 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—Unitep States Customs SERVICE 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final Rule. 


SUMMARY: This document amends the Customs Regulations by 
adding the Republic of Surinam and Qatar to the list of nations 
whose vessels are exempted from the payment of higher tonnage 
duties than are applicable to vessels of the United States and from 
the payment of light money. Satisfactory evidence has been obtained 
by the Department of State that no discriminating duties of tonnage 
or impost are imposed in ports of the Republic of Surinam and 
Qatar upon vessels belonging to citizens of the United States or on 
their cargo. 


EFFECTIVE DATE: The exemption became effective for the Re- 
public of Surinam on November 25, 1975, and for Qatar on March 4, 
1976. 
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FOR FURTHER INFORMATION CONTACT: 
Patrick J. Casey, Carriers, Drawback and Bonds Division, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229 (202-566-5706). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per-ton, known as “light 
money,” on all foreign vessels which enter United States ports (46 
U.S.C. 121, 128). However, vessels of a foreign nation may be ex- 
empted from the payment of special tonnage taxes and light money 
upon presentation of proof satisfactory to the President that no dis- 
criminatory duties of tonnage or imposts are imposed by that foreign 
nation on United States vessels or their cargo (46 U.S.C. 141). The 
President has delegated the authority to grant this exemption to the 
Secretary of the Treasury. Section 4.22 of the Customs Regulations 
(19 CFR 4.22) lists those nations whose vessels have been exempted 
from the payment of higher tonnage duties than are applicable to 
vessels of the United States and from the payment of light money. 

On February 8, 1978, and April 12, 1978 the Department of State 
advised the Department of the Treasury that the Governments of the 
Republic of Surmam and Qatar, respectively, have supplied satis- 
factory evidence that no discriminating duties of tonnage or impost 
are imposed or levied in ports of those nations upon vessels wholly 
belonging to citizens of the United States or upon the produce, man- 
ufactures, or merchandise imported into the Republic of Surinam or 
Qatar in those vessels. 

The Department of State advised that no discriminating duties of 
tonnage or impost have been imposed or levied upon United States 
vessels, or upon the cargo imported in those vessels, in ports of the 
Republic of Surinam since November 25, 1975, and in ports of Qatar 
since March 4, 1976. 

The November 25, 1975, date, in respect to the Republic of Surinam, 
is based upon that nation’s succession, upon independence on Novem- 
ber 25, 1975, to the rights and obligations of the 1956 Treaty of 
Friendship, Commerce and Navigation, with protocol and exchange 
of notes, between the United States and the Netherlands (8 UST 
2043; TIAS 3942), which is in force between the United States and 
the Republic of Surinam. 

The March 4, 1976, date, in respect to Qatar, is based upon that 
nation’s assurances, in a note dated March 4, 1978, that it has not 
levied discriminating duties of tonnage or impost upon United States 
vessels, or upon the cargo imported in those vessels, in Qatar ports, 
in the two years preceding the date of the note. 





CUSTOMS 


DECLARATION 

Therefore, by virtue of the authority vested in the President by 
section 4228 of the Revised Statutes, as amended (46 U.S.C. 141), 
and delegated to the Secretary of the Treasury by Executive Order 
No. 10289, September 17, 1951, as amended by Executive Order No. 
10882, July 18, 1960, (8 CFR, 1959-1963 Comp., Ch. IT), and pursuant 
to the authorization provided by Treasury Department Order No. 190, 
Rev. 15 (43 FR 11884), I declare that the foreign discriminating duties 
of tonnage and impost within the United States are suspended and 
discontinued, in respect to vessels of the Republic of Surinam and 
Qatar, and the produce, manufactures, or merchandise imported into 
the United States in such vessels from the Republic of Surinam and 
Qatar, or from any other foreign country. 

This suspension and discontinuance shall take effect from Novem- 
ber 25, 1975, in respect to vessels of the Republic of Surinam, and 
from March 4, 1976, in respect to vessels of Qatar, and shall continue 
for so long as the reciprocal exemptions of vessels wholly belonging 
to citizens of the United States and their cargoes shall be continued 
and no longer. 


AMENDMENT TO THE REGULATIONS 
In accordance with this declaration, section 4.22, Customs Regu- 


sah, 


lations (19 CFR 4.22), is amended by inserting “‘Surinam, Republic 


of” and “Qatar” in the appropriate alphabetical sequence in the list 
of nations whose vessels are exempted from the payment of higher 
tonnage duties than are applicable to vessels of the United States 
and from the payment of light money. 

(R.S. 251, as amended, 4219, as amended, 4225, as amended, 4228, as amended, 
sec. 3, 23 Stat. 119, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624, 46 
U.S.C. 3, 121, 128, 141)) 

Because this amendment merely implements a statutory require- 
ment, notice and public procedure thereon are found to be unneces- 
sary and good cause exists for dispensing with the delayed effective 
date provisions of 5 U.S.C. 553. 

DRAFTING INFORMATION 


The principal author of this document was Mark Jenkins, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other offices 
of the Customs Service and the Department of State participated in 
its development. 


Dated May 23, 1978: 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the FeperAL Reqister June 7, 1978 (43 FR 24670)] 
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(T.D. 78-158) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusToms, 
Washington, D.C., June 6, 1978. 


The following consolidated aircraft bond has been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. ‘‘PB” refers 
to a previous bond, dated as represented by figures in parentheses 
immediately following, which has been discontinued. If the previous 
bond was in the name of a different company or if the surety was 
different, the information is shown in a footnote at the end of the list. 


Date term | Date of Filed with area 
Name of principal Commences Approval director of 
Customs; amount 


Seaboard World Airlines, Inc., J.F.K. Airport, | April 28,1978 | May 1,1978 | J.F.K. Airport; 
Jamaica, N Y; American Motorists Ins. Co. | $100,000 


(PB 3/2/72) D 4/27/78 1 


1 Surety is Seaboard Surety Company 


The foregoing principal has been designated as a carrier of bonded 
merchandise. 
(BON-3-01) 
D. W. Lewis, 
for unoNARD LEHMAN 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-159) 
Synopses of drawback decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 5, 1978. 


The following are synopses of drawback rates and amendments 
issued February 11, 1977, to August 19, 1977, inclusive, pursuant to 
section 22.1 and 22.5, inclusive, Customs Regulations. 
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In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(a), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the effective dates of 
exportation, the Regional Commissioner who issued the rate, and the 
date on which it was issued. 

(DRA-1-09) 
D. W. Lewis, 
for Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(A) Company: Armstrong Chemical Co., Inc. 
Articles: Arquad 2HT-75 

Merchandise: Imported Armeen M2HT 
Factory: Janesville, WI 

Statement signed: April 26, 1977 

Basis of claim: Used in 

Effective date: May 17, 1977 


Rate issued by RC of Customs: Chicago, July 14, 1977 


(B) Company: Boise Cascade Corp. 

Articles: Double reduced refrigerated dough ends (steel can ends) 
Merchandise: Imported Steel 

Factories: Memphis, TN and East Greenville, PA 

Statement signed: May 20, 1977 

Basis of claim: Appearing in 

Effective date: January 3, 1977 

Rate issued by RC of Customs: New Orleans, June 3, 1977 


(C) Company: Bundy Corp. 

Articles: Copper coated steel strip 

Merchandise: Imported single reduced black plate steel coils 
Factory: Warren, MI 

Statement signed: May 16, 1977 

Basis of claim: Used in less valuable waste 

Effective date: March 10, 1977 

Rate issued by RC of Customs: Chicago, July 13, 1977 
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(D) Company: Cal-Wood Door 

Articles: Flush wood doors 

Merchandise: Imported door skins 

Factory: Rohnert Park, CA 

Statement signed: February 16, 1977 

Basis of claim: Used in 

Effective date: January 26, 1977 

Rate issued by RC of Customs: San Francisco, July 19, 1947 


(E) Company: Colorcraft of Philadelphia, Inc. 

Articles: Photographic prints 

Merchandise: Imported sensitized photographic paper 
Factory: Philadelphia, PA 

Statement signed: June 16, 1977 

Basis of claim: Used in 

Effective date: May 31, 1977 

Rate issued by RC of Customs: Baltimore, June 27, 1977 


(F) Company: Eastman Kodak Co. 

Articles: Ektaprint 2 Developer and Ektaprint 2 Developer Re- 
plenisher 

Merchandise: Imported Phorwite REU Liquid 

Factories: Rochester, NY and Windsor, CO 

Statement signed: June 21, 1977 

Basis of claim: Used in 

Effective date: July 1, 1976 

Amendment issued by RC of Customs: Boston, June 30, 1977 

Amends: T.D. 54509-F, as amended, to cover new articles and mer- 
chandise listed above 


(G) Company: Eaton Corp. 

Articles: Log Skidders, tree harvesters, front end loaders 
Merchandise: Imported off highway tires 

Factory: Batavia, NY 

Statement signed: June 15, 1977 

Basis of claim: Used in 

Effective date: April 14, 1977 

Rate issued by RC of Customs: Boston, August 19, 1977 
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(H) Company: Empire Generator Corp. 

Articles: Engine-generator sets and centrifugal pumps 

Merchandise: Imported diesel engines 

Factory: Germantown, WI 

Statement signed: March 16, 1977 

Basis of claim: Used in 

Effective date: April 8, 1974 

Amendment issued by RC of Customs: Chicago, June 1, 1977 

Amends: T.D. 54552-A, as amended, to provide for a change in 
location of company offices and factory to Germantown, WI 


(I) Company: Envirotech Corp., Eimco Tunneling & Mining 
Machinery Div. 

Articles: Non-military automotive mining machines 

Merchandise: Imported air-cooled diesel engines, tire chains, air 

starters, electric retarders, radial steel cord tires 

Factories: Salt Lake City, UT and Rock, MI 

Statement signed: June 20, 1977 

Basis of claim: Appearing in 

Effective date: April 1, 1976 

Amendment issued by RC of Customs: San Francisco, July 29, 1977 

Amends: T.D. 68-23-H, as amended, to cover Rock, MI factory 


(J) Company: Facemate Corp. 

Articles: Woven cotton interlinings 

Merchandise: Imported woven cotton greige cloth 
Factory: Chicopee, MA 

Statement signed: June 15, 1977 

Basis of Claim: Used in 

Effective date: June 20, 1977 

Rate issued by RC of Customs: Boston, June 22, 1977 


(K) Company: Henry Hope X-Ray Products, Inc. 

Articles: Du Pont Cronex Processors T-5 

Merchandise: Imported sensor strips, Jumo developer thermostat, 
gear motor, time delay relays, and pressure blower 

Factory: Willow Grove, PA 

Statement signed: July 13, 1977 

Basis of claim: Used in 

Effective date: April 4, 1977 

Rate issued by RC of Customs: Baltimore, July 28, 1977 
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(L) Company: Leupold & Stevens, Inc. 

Articles: Riflescopes 

Merchandise: Imported unmounted lenses 

Factory: Beaverton, OR 

Statement signed: July 28, 1977 

Basis of claim: Appearing in 

Effective date: June 1, 1977 

Rate issued by RC of Customs: San Francisco, August 18, 1977 


(M) Company: Leybold Heraeus Vacuum Products, Inc. 

Articles: Vacuum systems and remanufactured vacuum pumps and 
guages 

Merchandise: Imported vacuum pumps and accessories 

Factory: Monroeville, PA 

Statement signed: June 29, 1977 

Basis of claim: Used in 

Effective date: July 28, 1976 

Rate issued by RC of Customs: Baltimore, July 26, 1977 


(N) Company: Lind Engineering, Inc. 

Articles: Safety systems for power presses 

Merchandise: Imported infrared light guards 

Factory: Chicago, IL 

Statement signed: August 8, 1977 

Basis of claim: Used in 

Effective date: June 14, 1977 

Rate issued by RC of Customs: Chicago, August 11, 1977 


(O) Company: Litton Microwave Cooking Products, Litton Systems, 
Inc. 

Articles: Microwave ovens 

Merchandise: Imported Magnetron tubes 

Factories: Plymouth, MN 

Statement signed: January 18, 1977 

Basis of claim: Used in 

Effective date: July 7, 1975 

Amendment issued by RC of Customs: Chicago, March 7, 1977 

Amends: T.D. 75-297(J) to cover change in factories 
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(P) Company: McGaw Laboratories 

Articles: Freamine 11 8.5% (amino acid injection) 

Merchandise: Imported Amino Acid Mixture D 11 Base, L-Lysine 
Acetate, L-Cysteine, L-Tryptophan 

Factory: Irvine, CA 

Statement signed: July 5, 1977 

Basis of claim: Used in 

Effective date: October 27, 1976 

Rate issued by RC of Customs: Los Angeles, August 3, 1977 


(Q) Company: Millsteel Co. 

Articles: Mild steel sheets and plates 

Merchandise: Imported hot rolled steel coils 

Factory: Seattle, WA 

Statement signed: June 13, 1977 

Basis of claim: Used in 

Effective date: April 27, 1977 

Rate issued by RC of Customs: San Francisco, July 27, 1977 


(R) Company: Molnlycke Sewing Thread MST, Inc. 
Articles: Spooled sewing thread of polyester and cotton 
Merchandise: Imported yarn and plastic spools 

Factory: Fresno, CA 

Statement signed: March 17, 1977 

Basis of claim: Used in 

Effective date: November 8, 1976 

Rate issued by RC of Customs: San Francisco, June 23, 1977 


(S) Company: Paccar, Inc. dba Wagner Mining Equipment Co. 
Articles: Truck and front end loaders 

Merchandise: Imported tires 

Factory: Portland, OR 

Statement signed: June 14, 1977 

Basis of claim: Used in 

Effective date: June 1, 1970 

Amendment issued by RC of Customs: San Francisco, July 29, 1977 
Amends: T.D. 55596-I, as amended, to cover additional merchandise 
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(T) Company: The Parker Pen Co. 

Articles: Pencils and pens 

Merchandise: Imported component parts 

Factory: Janesville, WI 

Statement signed: June 9, 1977 

Basis of claim: Used in 

Effective date: April 13, 1971 

Amendment issued by RC of Customs: Chicago, July 21, 1977 

Amends: T.D. 73-148(O) to provide for a broader coverage on both 
manufactured articles and imported materials 


(U) Company: Revere Copper & Brass, Inc. 

Articles: Polished magnesium plates 

Merchandise: Drawback pure magnesium metal ingots 
Factory: Plymouth, MA 

Statement signed: May 9, 1977 

Basis of claim: Used in 

Effective date: September 26, 1975 

Amendment issued by RC of Customs: Boston, May 19, 1977 
Amends: T.D. 48792 E, to cover additional process 


(V) Company: Rockwell International Corp. 
Articles: Telecommunication systems 


Merchandise: Various imported components: relay units; circuit 
boards; panel assemblies and fittings 

Factory: Richardson, TX 

Statement signed: April 18, 1977 

Basis of claim: Appearing in 

Effective date: October 20, 1976 

Rate issued by RC of Customs: Houston, June 6, 1977 


(W) Company: Rohtstein Corp. 

Articles: 1/7 oz. sugar packets 

Merchandise: Imported bulk sugar 

Factory: Woburn, MA 

Statement signed: May 17, 1977 

Basis of claim: Used in 

Effective date: June 3, 1977 

Rate issued by RC of Customs: Boston, August 19, 1977 
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(X) Company: Standco Industries, Inc. 

Articles: Oil field products: brake blocks; gaskets; packing and other 
friction material 

Merchandise: Imported Barand coil steel; asbestos and brass 

Factory: Houston, TX 

Statement signed: March 24, and June 6, 1977 

Basis of claim: Used in 

Effective date: February 16, 1977 

Rate issued by RC of Customs: Houston, June 21, 1977 


(Y) Company: Sweda International, Inc. 

Articles: Electronic cash registers 

Merchandise: Imported component parts and sub-assemblies 
Factory: Lionville, PA 

Statement signed: April 4, 1977 

Basis of claim: Appearing in 

Effective date: December 27, 1976 

Rate issued by RC of Customs: Baltimore, April 24, 1977 


(Z) Company: Vector Cable Company 
Articles: Armored electrical cables 
Merchandise: Imported galvanized improved plow steel armor wire 


Factory: Sugarland, TX 

Statement signed: February 1, 1977 

Basis of claim: Used in 

Effective date: February 9, 1977 

Rate issued by RC of Customs: Houston, February 11, 1977 





Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Reference Area, Room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. These copies will be made available at a cost to the requester 
of $0.10 per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Dated: June 7, 1978 


LEronarp LEHMAN 
Assistant Commissioner 
Regulations and Rulings 


DATE OF FILE ISSUE 
DECISION NUMBER 


5/7/78 103150 Carrier control: foreign-flag vessel on cruises origi- 
nating in U.S.; 46 U.S.C. 289 

5/3/78 103380 Point-to-point local traffic: use of foreign-built 
containers as instruments of international traffic 

5/16/78 103392 Carrier control: use of Canadian-based delivery van 
in the United States 

5/5/78 103410 Whether operations manager on board vessel to 
observe operational patern is a “passenger” 

5/8/78 103411 Dutiability of foreign repairs on U.S.-registered 
aircraft 

5/12/78 208844 Drawback availability on shipments to Virgin 
Islands 

5/16/78 208947 Drawback: rapid depreciation and obsolescence 
under 19 U.S.C. 1813(c) 

5/22/78 305350 Import license: computerized data ciphering 
system 
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DATE OF FILE 
DECISION NUMBER 


5/22/78 305516 Shoe samples: duty-free importation by interna- 
tional organization 

5/22/78 305652 Delay of protest pending submission of additional 
evidence 

5/11/78 305749 Entry: Canadian Government helicopter for 
surveying 

5/22/78 305813 Overdue deferred alcoholic beverage accounts: 
interest rate 

5/15/78 305847 Duty-free exemption: household effects; darkroom 
equipment taken abroad 

5/10/78 305900 Date for determining effective rate of duty 

5/11/78 305929 Entry: requirements concerning art work 

5/22/78 305934 Duty-free entry: foreign government materials 
for NASA project 

5/22/78 305970 Duty-free entry: automobile for nonresident 
personal use 

5/18/78 707379 Country of origin marking: ball bearings 

5/18/78 707920 Country of origin marking: side plates for roller 
chain 

5/16/78 707921 Marking: allowable designations for Federal Re- 
public of Germany 

5/17/78 708457 Country of origin marking: chain products from 
Yugoslavia. 

5/18/78 708775 Trademark information: Nikon cameras 

5/18/78 708791 Country of origin marking: reproduction of 1693 
coin 

5/16/78 708800 Country of origin marking: imported cutlery to be 
silverplated or goldplated in the United States 

5/16/78 708949 Country of origin marking: ‘“Chemstrip” products 
from W. Germany 

5/16/78 708950 Country of origin marking: closed barrel terminals 

5/18/78 708984 Admissibility of article under 19 U.S.C. 1385 

5/18/78 708987 Country of origin marking: rifles and shotguns 

5/19/78 709021 Country of origin marking: baskets from Haiti 

5/18/78 709023 Country of origin marking: plastic moldings 

5/18/78 709031 Restricted merchandise: wildlife products from 
Africa 

5/10/78 709047 Trademark violation: “Baresi’’ macaroni products 

5/16/78 709069 Marking: location of words ‘‘Made in a 

5/24/78 709079 Restricted entry: endangered species; snakes 

5/ 5/78 054045 Classification: prepared or preserved pineapples 

5/16/78 054948 Classification: handmade rugs for GSP purposes 

5/11/78 055561 Substantial transformation for GSP purposes: 
potassium iodine 

5/16/78 052761 Classification: ejection pump 

5/11/78 054442 Classification: ““Stomahesive’’, for use after surgery 

5/11/78 054701 Classification: steel outboard motor bracket 

5/11/78 054730 Classification: dielectric sleeves 

5/16/78 054820 Classification: unwrought molybdenum disilicide wire 
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DATE OF FILE 
DECISION NUMBER 


5/17/78 054904 Classification: brush set for eye makeup 

5/12/78 054933 Valuation: volleyball shoes; American selling price 

5/8/78 054956 Classification: PVC seamless tubing 

5/12/78 054992 Classification: alloy cast iron pipe 

5/11/78 056073 Classification: Christmas decorations of paper- 
mache 

5/17/78 056097 Classification: electronic weighing devices 

5/12/78 056168 Classification: polyethylene bags and woven poly- 
propylene bags 

5/9/78 056263 Classification: sliding glass window units 

5/17/78 056296 Classification: various plastic toys and games 

5/11/78 056359 Classification: fishing rod with built-in flashlight, 
knife, and other accessories 

5/17/78 056371 Classification: leather cases 

5/12/78 056374 Classification: generator coil insulation 

5/15/78 056396 Classification: plastic Santa Claus figures with 
candy inside 

5/11/78 056433 Classification: cellulose acetate membranes 

5/17/78 056437 Classification: clutches and drive elements 

5/11/78 056460 Classification: leather footwear components 

5/17/78 056492 Classification: metal mesh 

5/17/78 056493 Classification: sueded cowhide gloves 

5/4/78 056540 Classification: zine balls 

5/18/78 056547 Classification: steel reels 

5/11/78 056556 Classification: machinery and tools 

5/16/78 056558 Classification: front projection photographic back- 
ground system 

5/18/78 056565 Classification: polyethylene bags, wrapping sheets, 
and film strips 

5/10/78 056577 Classification: footwear with cotton upper and jute 
sole 

5/11/78 056594 Classification: steel grape stakes; agricultural 
implements 

5/11/78 056600 Classification: down-filled sleep bags and parkas 

5/ 9/78 056602 Classification: tractors suitable for agricultural use 

5/15/78 056613 Classification: magazine paper processor 

5/ 9/78 056615 Classification: tractor suitable for agricultural use 

5/11/78 056621 Classification: hot water heater 

5/11/78 056624 Classification: spent nuclear fuel storage racks 

5/17/78 056626 Classification: ammunition, plastic drawers, and 
aluminum foil food containers 

5/10/78 056629 Classification: toy; duck on scooter 

5/10/78 056632 Classification: wood and plastic cheese and cracker 
sewing pieces 

5/17/78 056647 Classification: metal-forming machine tools 

5/18/78 058015 Classification: decompression calculator and monitor 

5/11/78 058217 Classification: electrical cable for x-ray tube and 
generator 

5/16/78 059277 Classification: topping cloth 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1207) 


E. R. Squiss & Sons, Inc. v. THE Unirep Srates, No. 77-27 
(— F. 2d ) 


[1] CuassitricATION—ELEctrRIc TooTHBRuUSHES-TSUS 


The judgment of the United States Customs Court, 79 Cust. Ct. 
1, C.D. 4705, 432 F. Supp. 1354 (1977), which dismissed an action 
challenging classification of certain imported merchandise as “Tooth 
brushes” under item 750.40, TSUS, and claiming classification as 
“Electrical articles and electrical parts of articles, not specifically 
provided for” under item 688.40, TSUS, or alternativ ely as ‘“Ma- 
chines not specially provided for, and parts thereof” under item 
678.50, TSUS, is affirmed. 


[2] Parts or an ArtICLE-UNFINISHED 


In applying General Interpretative Rule 10(h) to the situation 
where there is no competing parts provision, an unfinished article 
which is substantially complete should be classified as the article 
itself. Authentic Furniture Products, Inc. v. United States, 61 CCPA 
5, C.A.D. 1109, 486 F. 2d 1062 (1973), which involved a competing 
parts provision, is not controlling in the situation where there is no 
such competing provision. 


[3] Ip.—Irem 750.40 TSUS 
The ‘“‘Broxodent” device, which is a complete electric toothbrush 
except for the presence of a detachable brush which costs approxi- 
mately one percent of the cost to appellant of the entire ‘““Broxodent”’ 
electric toothbrush, is properly classified as ‘Tooth brushes” under 
item 750.40, TSUS. 
[4] Ip —LecistativE History—ConGRrESSIONAL INTENT 


The legislative history of § 77 of the Tariff Schedules ‘Technical 
Amendments Act of 1965, Pub. L. No. 89-241, 79 Stat. 933 (codified 
in 19 USC 1202), evinces a clear Congressional intent that electric 
toothbrushes qua electric toothbrushes be classified under item 
750.40, TSUS. 
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16 COURT OF CUSTOMS AND PATENT APPEALS 


United States Court of Customs and Patent Appeals, June 1, 1978 
Appeal from United States Customs Court, C.D. 4705 
[Affirmed] 


Shaw and Stedina, attorneys of record, for appellant, Charles P. Deem, of counsel. 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief 
Customs Section, Jerry P. Wiskin for appellee. 


{Oral argument by Charles P. Deem for appellant and by 
Jerry P. Wiskin for appellee] 


Before Markey, Chief Judge, Ricu, BALDwIn, LANE and MILLER, Associate 
Judges. 


Lang, Judge. 


[1] This appeal is from the judgment of the United States Customs 
Court, 79 Cust. Ct. 1, C.D. 4705, 432 F. Supp. 1354 (1977), which 
dismissed an action challenging the classification of certain imported 
merchandise as ‘“Tooth brushes” under item 750.40, TSUS, and claim- 
ing classification as “Electrical articles and electrical parts of articles, 
not specifically provided for’ under item 688.40, TSUS, or alternatively 
as ‘Machines not specially provided for, and parts thereof” under 
item 678.50, TSUS. We affirm. 

The merchandise was denominated on the commercial and special 
customs invoices as ‘‘Broxodent devices (electric toothbrushes).”’ 
They are, in essence, complete, hand-held power units adapted to 
receive a detachable brush; the brushes, however, were not included 
in the importation. Appellant markets the merchandise, together with, 
inter alia, brushes as the ‘“‘Broxodent”’ electric toothbrush. 


The competing provisions of the Tariff Schedules, with rates in 
effect at the time of importation, are: 


General Interpretative Rule 10(h): 


[U]nless the context requires otherwise, 
a tariff description for an article covers 
such article, whether assembled or not as- 
sembled, and whether finished or not 
finished|.] 


Classified Under: 


SCHEDULE 7. — SPECIFIED PROD- 
UCTS; MISCELLANEOUS AND 
NONENUMERATED PRODUCTS 


Part 8.-— Combs; Hair Ornaments; 
Brooms and Brushes; Paint Rollers; 
Umbrellas and Canes 


Subpart A. —- Combs, Hair Ornaments, 
Brooms and Brushes, Paint Rollers 
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Subpart A headnotes: 
1. This subpart does not include— 
(i) mechanical combs, brooms 
or brushes (other than combs or 
brushes which are toilet articles), 
or combs, brooms, or brushes 
which are parts of articles (other 
than toilet articles): 
+ « « 
Other brooms and brushes: 
750.40 Tooth brushes 0.56¢ each 
+ 11.5% ad 


val.? 


Claimed Under: 


SCHEDULE 6. - METALS AND 
METAL PRODUCTS 
Part 5. — Electrical Machinery and 
Equipment 
Part 5 headnotes: 
1. This part does not cover— 
* * * * 
(vi) electrical instruments and 
apparatus provided for in sched- 
ule 7. 
* * * * 
688.40 Electrical articles, and electrical parts of 
articles, not specifically provided for_--- 8% ad val.’ 
Alternatively Claimed Under: 


SCHEDULE 6. — METALS AND 
METAL PRODUCTS 
Part 4. — Machinery and Mechanical 
Eyuipment 
Part 4 headnotes: 
1. This part does not cover— 
* * * * 

(v) articles and parts of articles 
specifically provided for elsewhere 
in the schedules. 

* * * * 
Subpart H. — Other Machines 
* * * * 


678.50 Machines not specially provided for and : 
parts thereof 7% ad val,® 


1 Rates of duty as modified by T.D. 68-9. 
2 See note 1, supra. 
3 See note 1, supra. 
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The Customs Court perceived the threshold issue as whether the 
“Broxodent”’ devices were properly classified as unfinished tooth- 
brushes by virtue of Rule 10(h); if they were, the court opined, 
classification in item 750.40, TSUS, was proper since an eo nomine 
provision for toothbrushes is more specific than the “basket” provi- 
sions in items 688.40, TSUS, and 678.50, TSUS. On this issue, the 
Customs Court held that the ‘“Broxodent’’ devices were properly 
denominated as unfinished toothbrushes. It reasoned that since a 
brush comprises one percent of the cost to appellant of a complete 
unit (‘““Broxodent” device+-one brush), and since all that is required 
to make the ‘‘Broxodent”’ device a complete electric toothbrush is the 
brush, for the purpose of Rule 10(h) the “Broxodent” devices are 
“substantially complete” electric toothbrushes. 


Opinion 


In determining whether the “Broxodent” device should be classi- 
fied as a toothbrush, unfinished, by virtue of Rule 10(h), the Customs 
Court applied a substantiality test, viz., if the imported merchandise 
is a substantially complete article then it should be classified as the 
article itself. Appellant, relying on Authentic Furniture Products, Ine. 
v. United States, 61 CCPA 5, C.A.D. 1109, 486 F. 2d 1062 (1973), 
asserts that the Customs Court erred in this regard and that the cor- 
rect test is the substantial or essential test, viz., if the imported 
merchandise lacks a substantial or essential part then it cannot be 
classified as the article itself. Since a brush is a concededly essential 
component of a complete electric toothbrush, appellant views Authen- 
tic Furniture as dictating a reversal of the Customs Court. We 
disagree. 

[2] In Authentic Furniture. unassembled pieces of wooden bunk 
beds, which did not include the siderails, were classified by the cus- 
toms officials and the lower court as parts of furniture under item 
727.40, TSUS, as modified. Appellant therein claimed classification 
as unfinished furniture, pursuant to Rule 10(h), under item 723.35, 
TSUS, as modified. A majority of this court, supra at 6, 486 F. 2d 
at 1063, agreed with the lower court that the “substantially complete” 
test was the proper criterion for distinguishing between parts of an 
article and the unfinished article for the purpose of Rule 10(h). 
However, the majority also indicated that “the absence of a substan- 
tial or essential part precludes classification as the unfinished article 
itself.” supra at 7, 486 F. 2d at 1064. The Customs Court construed 
Authentic Furniture as requiring this latter test to be applied only in 
the situation where there is a competing parts provision, as was the 
case in Authentic Furniture. Without commenting on the situation 
where there is a competing parts provision, suffice it to say that in 
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the present case, where there is no such competing provision, the 
Customs Court’s application of the substantiality test was proper. 

The absence of an essential part, while certainly a relevant factor 
to be considered in determining whether the imported merchandise 
is a substantially complete article, does not, ipso facto, preclude 
classification as the article itself. The majority in Authentic Furniture 
viewed the absence of siderails, which were essential parts in the 
sense of making the bunk beds usable to the ultimate consumer, 7.e., 
functional essentiality, as precluding the imported merchandise therein 
from being considered substantially complete bunk beds. For reasons 
to be discussed infra, we do not believe the absence of a brush, albeit 
a functionally essential part of an electric toothbrush, precludes the 
“Broxodent”’ device from being considered a substantially complete 
toothbrush. 

[3] Appellant concedes that the brush component comprises ap- 
proximately one percent of the cost to it of the entire “Broxodent” 
electric toothbrush, and may be purchased at retail separately from 
the “Broxodent”’ device. In point of fact, all that is required to make 
the ‘‘Broxodent” device a complete electric toothbrush is a detach- 
able brush. Moreover, one of appellant’s witnesses, a product manager 
for appellant, on cross-examination, characterized, inter alia, the 
brushes as “‘accessories.”” Thus, we consider the ‘‘Broxodent” device 
to be a classic example of the type of merchandise to which Rule 10(h) 
was intended to apply. 

Appellant relies on Jack Schaefer, Inc., v. United States, 11 Cust. 
Ct. 78, C.D. 798 (1943), as supportive of its position that the brushes 
are not only essential, but also substantial. There, the court decided 
that football cases and ‘“‘Teth-R-Ball” cases, imported without rubber 
bladders, were not unfinished balls designed for use in physical 
exercise. Jack Schaefer is clearly distinguishable on its facts. There, 
the cost of the imported merchandise was approximately 45-50 
cents each, while the cost of the finishing material was 18 cents for 
the football and 23 cents for the ‘“‘Teth-R-Ball.” The court viewed 
these costs for the finishing material as “not ‘negligible,’ but rather 
substantial.’’ In contradistinction, the cost here for the missing part, 
i.e., the brush, as discussed supra, is approximately one percent of 
the cost to appellant of a complete unit. Therefore, the cost of the 
missing part here is far less substantial in proportion to the total 
cost of the finished article than was the case in Jack Schaefer. 

In further support of the conclusion that the ‘“Broxodent’’ device 
was properly classified in item 750.40, TSUS, we note plaintifi’s 
(appellant’s) exhibit five, which consists of an agreement covering 
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the manufacture and sale of the imported merchandise, dated 
March 30, 1970, between appellant and the manufacturer, Tavaro 
S.A. It states, in pertinent part: 
Whereas, Squibb is the exclusive proprietor of the . . . patents 
and trademark rights for the sale of an electrically driven tooth- 
brush device (hereinafter called the Broxodent Device) and desires 
to purchase the Broxodent Device not including the brushes 
and the case from Tavaro and Tavaro is willing to manufacture 
and sell the Broxodent Device to Squibb[.] [Emphasis added.] 
While appellant’s statement in this agreement equating the 
“Broxodent”’ device with an “electrically driven toothbrush device” 
does not act as an estoppel, we view it as evidence against appellant’s 
contradictory claim. 

Finally, we believe the legislative history of §77 of the Tariff 
Schedules Technical Amendments Act of 1965, Pub. L. No. 89-241, 
79 Stat. 933 (codified in 19 USC 1202), is illuminating on the deter- 
mination of the proper classification of the ‘‘Broxodent” device. It 
amended headnote 1(i) of schedule 7, part 8, subpart A, to read as 
follows: 

(i) mechanical combs, brooms or brushes (other than combs or 
brushes which are toilet articles), or combs, brooms, or brushes 
which are parts of articles (other than toilet articles) [.] [Em- 
phasized portion is the new language that was added by the 1965 
amendment.] 

In the report of the Senate Committee on Finance to accompany 
the Tariff Schedules Technical Amendments Act, S. Rep. No. 530, 
898th Cong., Ist Sess. 33 (1965), the amendment to headnote 1(i) 
(then § 79) was described, in pertinent part, as follows: 

Section 79. Electric toothbrushes.—This section insures that 


electric toothbrushes and other mechanical combs and brushes 
which are toilet articles will be classified as toilet articles. 


[4] While the aforementioned legislative history does not elaborate on 
what was intended to be encompassed by the term “electric tooth- 


brushes,” 


it does, nonetheless, evince a clear Congressional intent 
that electric toothbrushes qua electric toothbrushes be classified 
under item 750.40, TSUS. Accord, H.R. Rep. No. 342, 89th Cong., 
ist Sess. 44 (1965). To classify the ‘“Broxodent”’ device, which is a 
complete electric toothbrush in every respect except for the absence of 
an interchangeable brush of nominal value, in the basket provision 
of either items 688.40 or 678.50, TSUS, instead of in the eo nomine 
provision for toothbrushes in item 750.40, TSUS, would, in our view, 
thwart a clear manifestation of Congressional intent. 
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Accordingly, for the reasons set forth herein, the judgment of the 
Customs Court is affirmed. 


Miter, Judge, concurring. 

I agree with the result reached by the majority. However, it should 
be pointed out that in the Authentic Furniture case, supra at 7, 486 
F. 2d at 1064, the majority, without citation of authority, stated: 


We consider the application of the test, whereby the absence of 
a substantial or essential part precludes classification as the un- 
finished article itself, to be well founded in the case law so ably 
discussed by the lower court and aptly followed in the present 
case. 
My dissenting opinion there set forth the correct test, namely: the 
absence of a substantial and essential part. 

The problem the majority now faces is that the ‘‘well founded” 
test it proclaimed in Authentic would, if applied, preclude classifica- 
tion of the merchandise in this case as the unfinished article, namely: 
“Tooth brushes.” It is stuck with the Customs Court’s finding, supra 
at __, 432 F. Supp. at 1356, that: 

Both the Broxodent device and a brush are essential components 
of plaintiff’s electric toothbrush. 

The majority attempts to meet the problem by limiting its “well 
founded”’ test to situations where there is a competing parts provision. 
There being no competing parts provision here, it finds application 
of a test of substantiality alone to be proper. However, there is no 
logical basis or authority for such a distinction, and there is authority 
to the contrary. See Twin Pin Co. of U.S.A. v. United States, 24 
Cust. Ct. 430, 431 (1950). 

Instead of trying to distinguish the misstated and misapplied test 
set forth in Authentic, the majority would far better rest its decision 
on legislative intent, which is well and persuasively set forth in the 
opinion. Of course, the correct test stated in my dissenting opinion 
in Authentic would also support the decision. 


(C.A.D. 1208) 


D. H. Batpwin Co. anp Kor.ier-Strruss Co. v. THE UNITED STATEs, 
No. 77-29, (—F. 24d——) 


1. Export VALUE-INTENT OF CONGRESS 


In determining export value, Congress clearly intended that only 
the exporting country’s market for exportation to the United 
States be considered. 
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. In.—“Marxket VALUE” 

Sales at wholesale to exclusive or selected agents are to be used 
in determining export value if the prices fairly reflect the market 
value. 


3. lp.—Cost oF PRoDUCcTION 


Export value requires that the price of the merchandise fairly 
reflect market value—not that it reflect a fair market value; thus, 
costs of production are irrelevant in determining export value. 


. Ip—Home Market SALes—Tarirr Act 


Reference to home market sales in determining export value is not 
permitted; this would result in determination of foreign value, a 
basis of valuation which Congress eliminated from the Tariff Act. 


. Ip.—Exports TO ALL COUNTRIES 


Reference to third country sales in determining export value is 
not permitted; Congress specifically rejected a proposal that export 
value be determined by considering exports to all countries. 


. LEGISLATIVE Histrory-SINGLE SELECTED PURCHASER 


Nothing in the legislative history of the Tariff Act indicates a 
C ongressional intent ‘that an exception to the manner of determining 
export value be made in the instance of sales to only a single, 
related selected purchaser. 


. Ipn—“Farrty REFLECTED MARKET VALUB”’ 


The language of section 402(f)(1)(B) of the Tariff Act indicates 
that Congress contemplated that an export value can be established 
for merchandise based on sales to a single selected purchaser if the 
price “fairly reflects the market value of the merchandise.” 


. Ip.—Exportinac MANUFACTURER—WHOLLY OwNED SUBSIDARY 


Testimony that prices charged to the importer were “‘negotiated”’ 
and that the managing director of the exporting manufacturer 

“was interested in making a go of the operation” is not sufficient 
to establish that prices charged fairly reflected market value where 
the exporting manufacturer was a wholly owned subsidiary of the 
importer, the salary of the managing director of the exporting man- 
ufacturer (a longtime employee of the importer) was paid by the 
importer, directors of the exporting manufacturer included the 
president and chairman of the importer, and the importer, unlike 
other customers, paid in advance for all merchandise ordered. 


. Ip.—Arm’s Length Dealings 


Absent evidence of arm’s length dealings between the parties, 
invoice prices cannot establish the price a willing purchaser and 
seller would agree to in the market for exportation to the United 
States. 
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United States Court of Customs and Patent Appeals, June 1, 1978 
Appeal from United States Customs Court, C.D. 4704 
[Affirmed] 


Barnes, Richardson & Colburn, attorneys of record, for appellants, David O. 
Elliott, of counsel. 

Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Velta A. Melnbrencis, attorneys of record, for appellee. 


{Oral argument on April 3, 1978 by David O. Elliott for appellants 
and by Velta A. Melnbrencis for appellee] 


Before Markey, Chief Judge, Ricu, Batpwin, LANE and MILLER, Associate 
Judges. 

Miter, Judge. 

This appeal is from the judgment of the United States Customs 
Court, 78 Cust. Ct. 164, C.D. 4704, 432 F. Supp. 1351 (1977), sus- 
taining the Government’s appraisement of certain electric guitars 
and parts exported from the United Kingdom in 1967 and 1968, 
based on the constructed value ' of the goods. We affirm. 

Appellant D. H. Baldwin Co. (‘‘Baldwin’’) acquired the assets of 
Ormston Burns, Limited, a British manufacturer of guitars and 
amplifiers, in October 1965, changing the name of the British corpora- 
tion to Baldwin-Burns, Limited (‘Burns’). During 1967 and 1968, 


the managing director of Burns was Eugene G. Luken, a longtime 
employee of Baldwin, whose salary continued to be paid by Baldwin. 
Additionally, both the president and chairman of Baldwin served as 
directors of Burns. Baldwin was Burns’ sole customer in the United 
States,” and, at the time of the exportations, there were no other manu- 
facturers in the United Kingdom producing guitars of comparable 
price or quality. 


1 Section 402(d) of the Tariff Act of 1930, as amended, 19 USC 140la(d): 


(d) Constructed value. 
For the purposes of this section, the constructed value of imported merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation directly 
to such materials or their disposition, but remitted or refunded upon the exportation of the article in 
the production of which such materials are used) and of fabrication or other processing of any kind 
employed in producing such or similar merchandise, at a time preceding the date of exportation of the 
merchandise undergoing appraisement which would ordinarily permit the production of that particular 
merchandise in the ordinary course of business: 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise undergoing appraisement which are made by pro- 
ducers in the country of exportation, in the usual wholesale quantities and in the ordinary course of 
trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, and all other expenses incidental to 
placing the merchandise undergoing appraisement in condition, packed ready for shipment to the 
United States. 

2 There were sales by Burns of similar merchandisei n the United Kingdom and other countries during this 
period. 


265-775—78——4 
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Luken testified that the prices at which the guitars were sold included 
production costs, overhead, and allowance for profit; that the prices 
charged to Baldwin were “negotiated” and were not “‘set’”’ by Baldwin; 
and that the difference in prices charged to others, as opposed to 
Baldwin, was due to Burns’ incurring no advertising or sales commis- 
sion expenses for those sales.* Despite efforts to set its prices to reflect 
an allowance for profits, Burns realized losses on its United Kingdom 
and other foreign country sales, and profits were realized for only a 
short time on its sales to Baldwin. According to Luken, this was 
because the anticipated market for guitars never developed. 

Before the Customs Court, Baldwin attempted to prove that export 
value,‘ as reflected by the invoice prices of the merchandise, was the 
correct value; also that the prices it paid fairly reflected the market 
value because those prices exceeded production costs, generated a 
profit for Burns, and resulted from “‘arm’s length” negotiations. The 
Customs Court recognized that the mere fact that export sales are 
made to a selected purchaser does not preclude a showing that the 
merchandise was “freely sold’ 5 within the statutory meaning of 
“export value.” However, it said that export value must be determined 
from the market for export to the United States and that Baldwin’s 
attempted use of third country sales and Burns’ production costs had 
“no bearing” on export value, citing this court’s decision in J. L. Wood 


v. United States, 62 CCPA 25, C.A.D. 1139, 505 F. 2d 1400 (1974). 
The court’s crucial determination was that Baldwin had failed to 
prove that the invoice price of the goods fairly reflected market value 
because it failed to prove that the negotiations were at ‘‘arm’s length.” 
It said that the fact that the manager of the manufacturing subsidiary 


3 Luken testified that in one instance Baldwin negotiated a lower price by agreeing to a larger order from 
Burns. 

4 Section 402(b) of the Tariff Act of 1930, as amended, 19 USC 140la(b): 

(b) Export value. 

For the purposes of this section, the export value of imported merchandise shall be the price, at the time 
of exportation to the United States of the merchandise undergoing appraisement, at which such or similar 
merchandise is freely sold or, in the absence of sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary course of trade, for exportation to the 
United States, plus, when not included in such price, the cost of all containers and coverings of whatever 
nature and all other expenses incidental to placing the merchandise in condition, packed ready for 
shipment to the United States. 

5 Section 402(f)(1) of the Tariff Act of 1930, as amended, 19 USC 1401a(f)(1): 
(f) Definitions. 

For the purposes of this section— 

(1) The term ‘‘freely sold or, in the absence of sales, offered for sale’ means sold or, in the absence of 
sales, offered— 

(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more selected purchasers at wholesale at a price which 
fairly reflects the market value of the merchandise, 
without restrictions as to the disposition or use of the merchandise by the purchaser, except restrictions 
as to such disposition or use which (i) are imposed or required by law, (ii) limit the price at which or the 
territory in which the merchandise may be resold, or (iii) do not substantially affect the value of the 
merchandise to usual purchasers at wholesale. 
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remained an employee of the importing parent was ‘inconsistent 
with the degree of independence which must exist between two 
companies whose conduct in price negotiations is to serve as the sole 
justification for concluding the price agreed upon fairly reflects the 
market value of the merchandise.” It particularly noted the absence 
of sales to unrelated purchasers in the United States. 


Opinion 


[1] In our opinion in J. L. Wood, supra at 32, 505 F. 2d at 1405, 
we concluded that “Congress clearly intended that export value be 
determined by considering only the exporting country’s market for 
exportation to the United States and that [2] sales at wholesale to 
exclusive or selected agents be used in determining export value if the 
prices fairly reflect the market value.’ ® (Citations omitted.) Baldwin 
urges that J. L. Wood should not be interpreted to preclude reference 
to cost data, home market sales, and third country sales in arriving at 
export value in the absence of sales for export to unrelated US. 
purchasers. It points to T.D. 76-118, 10 Cust. Bull. 206 (1976), as 
support for its argument. 

In T.D. 76-118, the Customs Service stated its iuterpretation of 
J. L. Wood as follows: 


[W]here there are sales to a related selected purchaser and to 
several unrelated selected purchasers, or merely sales to several 
unrelated selected purchasers at the same price, then it [the Cus- 
toms Service] is bound to look only to the exporting country’s 
market for exportation to the United States. 


The more difficult question is the position which should be taken 
when the ‘‘necessary market evidence” is not available; 2.e., 
when there are sales only to related selected purchasers,’ or 
sales only to one unrelated selected purchaser. k 

Therefore, in those instances where the ‘necessary market 
evidence” does not exist, the Customs Service is required to look to 
whatever other evidence might be available for comparison 
purposes. Such evidence might include, but is not necessarily 
limited to, any of the following: (1) circumstances of sales, 
e.g., the manner in which the price was determined; (2) the rela- 
tive mark-ups of the exporter and the importer; (3) quanti- 
ties and level of trade; (4) home market sales; (5) sales to third 
countries; or (6) cost of producing the merchandise. This evidence 
would be used only for comparison purposes, and if it does not 
lead to the acceptance of the price at which the goods are invoiced, 
it would not be used to establish a substitute export value. 
[10 Cust. Bull. 207-08.] 


6 Since the evidence showed that the price to selected purchasers—both related and unrelated to the seller— 
was the same, we agreed with the Customs Court that the price fairly reflected the market value. 
7 The case before us involves sales to only a single selected purchaser, one related to the seller. 
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The brief for the Government offers the following explanation of the 
reason that the Customs Service issued T.D. 76-118: 


What the Customs Service has done in T.D. 76-118 is in effect 
only to announce that administratively it will apply the J. L. 
Wood decision within the strict confines of stare decisis and 
decline to assume that this Court would bring the same analysis 
to bear upon distinctly different fact situations. Concretely, it 
assumes only that this Court, if presented with a situation in 
which sales are made only to “related” selected purchasers or 
only to one unrelated selected purchaser, might still find evidence 
extrinsic to those sales prices (e.g., even the bona fides of the price 
negotiations) relevant to determining whether they ‘‘fairly 
reflect the market value” of that merchandise.[*] 


We disagree with the position of the Customs Service set forth in 
T.D. 76-118 that, when the necessary market evidence is not avail- 
able, it may look to evidence of home market sales, sales to third 
countries, or cost of producing the merchandise.® Our analysis in 
J. L. Wood of the legislative history of the Tariff Act of 1930 (“Act’’) 
applies here. As we there pointed out (62 CCPA at 32 n. 13, 505 
F. 2d at 1405 n. 13), [8] export value requires that the price of the 
merchandise ‘fairly reflects the market value”—not that it reflect a 
“fair market value.” Thus, costs of production (factor 6 in T.D. 
76-118) are irrelevant. It matters not, for purposes of determining 
export value, what the intrinsic value of the goods may be; what 
does matter is the price they can command in the market for export 
to the United States. 

[4] Similarly, reference to home market sales (factor 4 in T.D. 
76-118) would result in a determination of foreign value which as 
pointed out in J.L. Wood, Congress eliminated as a basis for valua- 
tion. (62 CCPA at 32, 505 F. 2d at 1405.) [5] Reference to third 
country sales (factor 5 in T.D. 76-118) is improper, because a pro- 
posal that export value be determined by considering exports to all 
countries, and not just the United States, was specifically rejected 
by Congress. (62 CCPA at 32 n.12, 505 F. 2d at 1405 n.12.) 

[6] Our attention has not been directed to anything in the legis- 
lative history of the Tariff Act indicating Congressional intent that 
an exception to the manner of determining export value be made in 
the instance of sales to only a single, related selected purchaser. 
Therefore, we conclude that reference to costs of production, home 


5 In seeming contradiction to T.D. 76-118, the Government’s brief argues that “[a]ppellants’ proof in this 
case” with respect to manufacturing costs, home market prices, and third country prices (factors 4-6 in 
T.D. 76-118) “‘is exactly of the type considered improper or irrelevant for purposes of determining export 
value in J. L. Wood.” 

® We express no opinion on the other stated factors. 
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market sales, and third country sales would be improper '° and that 
the Customs Court correctly refused to consider Baldwin’s evidence on 
these points. 
Nevertheless, the prohibition against the above evidence does not 
necessarily preclude establishing an export value. The language of 
section 402(f)(1)(B) ™ indicates that Congress contemplated that an 
export value can be established for merchandise based on sales to a 
single selected purchaser if the price ‘fairly reflects the market 
value of the merchandise.” As we said recently in Spanevxico, Inc. v. 
United States, 64 CCPA _, _, C.A.D. 1176, 542 F. 2d. 568, 571 
(1976)— 
Appellant does not deny that, as a selected purchaser of ‘ 
[the manufacturing exporter], it was obliged to show that the 
price it paid for the imported merchandise fairly reflected mar- 
ket value. In deciding whether such a showing has been made, 
we consider whether the sales were at arm’s length and the 
evidence showing the relationship between appellant and [the 
manufacturing exporter]... . 

Accord, American Greiner Electronic, Inc. v. United States, 79 Cust. 

Ct. __, C.D. 4718, 441 F. Supp. 915 (1977) ; National Carloading Corp. 

v. United States, 57 Cust. Ct. 758, 759, A.R.D. 215 (1966). 

The relationship between Baldwin and Burns, its wholly owned 
subsidiary, was close. Burns’ managing director was a longtime Bald- 
win employee, and his salary was paid by Baldwin. Directors of 
Burns included the president and the chairman of Baldwin. Baldwin 
initially advanced Burns £90,000 and paid in advance for all the 
merchandise ordered from Burns.” Baldwin’s witness, Eugene Luken, 
admitted that none of Burns’ other customers paid in advance, but, 
rather, made payments on “normal receipt of merchandise terms.” 
He also testified, in response to a question concerning any financial 
aid Baldwin gave to Burns, that these advance payments were a form 
of financial aid. 

Mere testimony that the prices to Baldwin were “negotiated” * 
and that the managing director of Burns “‘was interested in making 


“ec 


10 We note that the Customs Service, in T.D. 76-118, indicated that reference to such evidence would be 
used ‘‘only for comparison purposes.’’ However, we see no practical distinction between using such evidence 
to establish an export value and using it to verify an export value. The Customs Service should not be 
able to do indirectly what Congress has forbidden it to do directly. 

il See note 5, supra. 

2 In Spaneziro, supra, we found that interest-free advances by the importer to the Mexican manufacturer 
raised doubt concerning the independence of the parties. 

13 A Customs Service agent’s report, introduced as evidence pursuant to 28 USC 2635, indicates that the 
alleged ‘‘negotiations” consisted of Burns “asking that [it] be allowed to charge the parent firm the totals 
shown for each model” and that Burns’ price list reflected “the prices which D.H. Baidwin have decided 
they will let the subsidiary charge them.” 
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a go of the operation’’ is not sufficient, considering such strong evi- 
dence of a close relationship, to establish that the prices fairly re- 
flected market value. See American Greiner Corp., supra at —, 441 F. 
Supp. at 920. Nor are we persuaded by the argument that the prices 
to Baldwin fairly reflected market value because such prices were 
all that the merchandise was ‘realistically able to command.” Absent 
such evidence as arm’s length dealings between the parties, the in- 
voice prices cannot establish the price a willing purchaser and seller 
would agree to in the market for exportation to the United States. 

In view of the foregoing, we hold that Baldwin failed to prove that 
use by the Government of constructed value as the basis for ap- 
praisement was in error. 

The judgment of the Customs Court is affirmed. 
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Barbara Allen Babcock, Assistant Attorney General (Sidney N. Weiss, trial 
attorney), for the defendant. 


Maerz, Judge: In these 24 consolidated cases the court is called 
upon to determine the proper classification of certain plastic cupro- 
phan tubing which was exported from Germany, Belgium and France 
and entered at the port of Chicago between May 1969 and March 
1972. Plaintiff is a customhouse broker which entered the merchandise 
for the account of Travenol Laboratories, Inc. The initial shipments 
of merchandise were classified by Customs under item 772.65 of the 
Tariff Schedules of the United States (TSUS), as modified by T.D. 
68-9, as tubing of plastics, suitable for conducting liquids or gases 
and assessed duty at the rates of 6.5% ad valorem in 1969 and 5.5% 
ad valorem in 1970; later Customs classified the merchandise under 
item 771.35, as modified by T.D. 68-9, as other seamless tubing of 
cellulosic plastics materials and assessed duty at rates ranging from 
14¢ per pound in 1970 to 10¢ per pound in 1972. 

Plaintiff claims that the merchandise is properly classifiable under 
item 854.20 which provides for the free entry of cellulosic plastics 
materials imported for use in artificial kidney machines or apparatus 
by a hospital or patient pursuant to a physician’s prescription. 

The pertinent statutes read as follows: 


Tariff Schedules of the United States 


GENERAL HEADNOTES AND RULES oF INTERPRETATION 


* * * * * * * 


10. General Interpretative Rules. For the 
purposes of these schedules— 


* * * * * * * 


(e) in the absence of special language 
or context which otherwise requires— 


* * * * * * * 


(ii) a tariff classification controlled 
by the actual use to which an imported 
article is put in the United States is satisfied 
only if such use is intended at the time of 
importation, the article is so used, and 
proof thereof is furnished within 3 years 
after the date the article is entered; 

* * * * * * 
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Classified under: 
Schedule 7; Part 12: 


* a“ * * * cd * 


Film, strips, sheets, plates, slabs, blocks, 
filaments, rods, seamless tubing, and 
other profile shapes, all the foregoing 
wholly or almost wholly of rubber or 
plastics: 

Of cellulosic plastics materials: 


* * * * 


Other: 


* 


772.65 Hose, pipe, and tubing, all the foregoing 
not specially provided for, of rubber or 
plastics, suitable for conducting gases or 
liquids, with or without attached fittings_ 


Claimed under: 
Schedule 8: 
Schedule 8 headnote: 

1. The provisions of this schedule are not 
subject to the rule of relative specificity in 
headnote 10(c) of the General Headnotes 
and Rules of Interpretation, and, except 
as provided in headnote 3 to part 1 of this 
schedule, any. article which is described in 
any provision in this schedule is classifiable 
in said provision if the conditions and re- 
quirements thereof and of any applicable 
regulations are met. 


* * * oe ca * a” 
Part 4: 
«& * * * * * * 


Cellulosic plastics materials imported for 
use in artificial kidney. machines or ap- 
paratus by a hospital or by a patient 
pursuant to prescription of a physician _- 


265-775—T78——-5 


14¢ per lb. [1970] 
12¢ per lb. [1971] 
10¢ per lb. [1972] 


6.5% ad val. 
[1969] 
5.5% ad val. 
[1970] 
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The following pertinent regulations were issued by the Secretary 
of the Treasury (T.D. 71-139, 36 F.R. 10726, June 2, 1971, effective 
July 2, 1971): 


Rats or Duty DEPENDENT Upon Actuat UsE 


10.131 Circumstances in which applicable-——The provisions of 
sections 10.131 through 10.139 are applicable in those circumstances 
in which the rate of duty applicable to merchandise is dependent 
upon actual use, unless there is a specific provision in this part or 
Part 54 of this chapter which governs the treatment of the 
merchandise. * * * 

* * * * x * * 


10.133 Conditions required to be met.—When the tariff classifi- 
cation of any article is controlled by its actual use in the United 
States, three conditions must be met in order to qualify for free 
entry or a lower rate of duty unless the language of the particular 
item of the Tariff Schedules of the United States applicable to the 
merchandise specifies other conditions. The conditions are that: 

(a) Such use is intended at the time of importation. 

(6) The article is so used. 

(c) Proof of use is furnished within 3 years after the date the 
article is entered or withdrawn from warehouse for consumption. 

10.134 Declaration of intent.—A showing of intent by the importer 
as to the actual use of imported merchandise shall be made by 
filing with the entry for consumption or for warehouse a declaration 
as to the intended use of the merchandise, or by entering the 
proper item number of an actual use provision of the Tariff sched- 
ules of the United States and the reduced or free rate of duty on 
the entry form. Entry made under an actual use provision of the 
Tariff Schedules of the United States may be construed as a dec- 
laration that the merchandise is entered to be used for the purpose 
stated in the schedules, provided the district director is satisfied 
the merchandise will be so used. However, the district director 
shall reauire a written declaration to be filed if he is not satisfied 
that merchandise entered under an actual use provision will be 
used for the purposes stated in the schedules. 


+ % * *% * t 


10.136 Suspension of liquidation.—Liquidation of an entry covering 
merchandise for which a declaration of intent has been made 
made pursuant to §10.134 and any required deposit of duties made, 
shall be suspended until proof of use is furnished or the 3-year 
period allowed for production thereof has expired. 


* * Me ~ ” * * 


10.138 Proof of use.—Within 3 years from the date of entry or 
withdrawal from warehouse for consumption, the importer shall 
submit in duplicate in support of his claim for free entry or for a 
reduced rate of duty a certificate executed by (1) the superintendent 
or manager of the manufacturing plant, or (2) the individual 
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end-user or other person having knowledge of the actual use of the 
imported article. The certificate shall include a description of the 
processing in sufficient detail to show that the use contemplated 
by the law has actually taken place. A blanket certificate covering 
all purchases of a given type of merchandise from a particular 
importer during a given period, or all such purchases with specified 
exceptions, may be. accepted for this purpose, provided the importer 
shall furnish a statement showing in detail, in such manner as to be 
readily identified with each entry, the merchandise which he sold 
to such manufacturer or end-user during such period. 


* * * * * % a 


The cases have been submitted for the decision on the basis of 
the following stipulation: 


STIPULATION 


Ir Is Heresy StrPuLAtED AND AGREED by and between counsel 
for the parties, subject to approval of this Court, as follows: 

1. The actions enumerated on the attached Schedule of Cases 
may be consolidated for purposes of submission, decision and 
judgment. 

2. These actions were commenced within the time provided by 
law, and all liquidated duties have been paid. 

3. The imported merchandise consists of plastic tubing, known as 
“Cuprophan” tubing, and was entered at the port of Chicago, 
Illinois, on the dates shown on the attached Schedule of Cases. 
Each of the entries was liquidated by the District Director on the 
date shown on the Schedule. 

4. The tubing was classified and assessed with duty by the Dis- 
trict Director under either TSUS item 772.65 as tubing, n.s.p.f., 
of plastics, suitable for conducting liquids or gases, or under TSUS 
item 771.35 as other seamless tubing of cellulosic plastics materials. 

5. Plaintiff contends that the tubing is properly classifiable under 
TSUS item 854.20, free of duty, as cellulosic plastics materials 
imported for use in artificial kidney machines or apparatus by a 
hospital or a patient, pursuant to a physician’s prescription. 

6. The tubing was imported by plaintiff, J. E. Bernard & Co., 
Inc., as customs broker for Travenol Laboratories, Inc. With respect 
to the cases on the attached Schedule the parties agree that: 

(a) Entries marked ‘‘A”’ on the attached Schedule were entered 
by plaintiff at the free rate of duty. 

(b) Entries marked ‘“‘B” on the attached Schedule were liqui- 
dated by Customs as entered by plaintiff, under the provisions 
recited in paragraph 4. However, notations by plaintiff on the 
entry papers indicate that a claim of free entry under “TSUS 
854.0000” might be made. 

(c) Entries ‘marked “C” were liquidated by Customs as entered 
by plaintiff, under the provisions recited in paragraph 4. How- 
ever, commercial invoices accompanying the entry papers state 
that the merchandise is for kidney machines in ac cordance with 
the duty free provisions of ‘854.00, TSUS.” 
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(d) Entries marked ‘‘D” were liquidated as entered by plain- 
tiff. There are no notations on either the entry papers or the 
accompanying commercial invoices indicating that duty free 
entry was intended. 

(e) Entries marked “E”’ were liquidated as entered by plain- 
tiff. There are no notations on either the entry papers or the 
accompanying commercial invoices that duty-free entry was 
intended. However, a rejected entry attached to the entry papers 
indicated paintiff’s attempt to have merchandise entered under 
the provisions listed in subparagraph (a). 

(f) Entries marked “‘F’’ were liquidated as entered by plaintiff. 
There are no notations on either the entry papers or the accom- 
panying commercial invoices indicating that duty free entry was 
intended. However, an internal Customs memorandum from the 
Assistant District Director of Chicago to the Deputy Assistant 
Regional Commissioner (C & V) states: 

“Tssue classification : 854.20/Free vs. 771.35/14¢ 772.65/5 1/2%.” 

Plaintiff contends that this memorandum indicates Customs’ 
awareness of the classification issue involved in the entries 
marked ‘I.’ Defendant denies that contention. 

7. A kidney coil is a hemodialysis device used to treat patients 
suffering from acute renal failure. 

8. A kidney coil is a “prescription device” within the meaning 
of the Federal Food, Drug and Cosmetic Act (21 U.S.C. 301, et 
seq.) and regulations of the Food and Drug Administration promul- 
gated thereunder (21 C.F.R. 1.1, et seqg.), which law and regulations 
restrict the distribution of such devices in the United States to 
hospitals or to patients pursuant to a prescription of a physician. 

9. The imported merchandise, Cuprophan tubing, was manufac- 
tured into kidney coils in the United States. 

10. On March 17, 1971, a Customs Ruling was promulgated, 
which is attached as Exhibit 1. On July 2, 1971, §§ 10.134, 10.136 
and 10.138 of the Customs Regulations became effective. 

11. On October 17, 1974, defendant’s counsel advised plaintiff’s 
counsel that the Government had reviewed its interpretation of 
item 854.20 and changed its position with respect to the issue of 
the proper tariff classification of merchandise described in para- 
graph 4 of Exhibit 1. Thereafter, the Government agreed that 
importations by plaintiff of such tubing would qualify for free 
entry under item 854.20, provided declarations of intent and certifi- 
cates of actual use were filed as required by General Headnote 
10(e) (ii), TSUS. 

12. On February 11, 1975, Travenol filed Certificates of Actual 
Use of the Tubing with the District Director, copies of which are 
attached as Exhibit 2, relating to all the subject entry numbers 
with the exception of entry 201226 of Civil Action 72-2-00446 
and entry 227220 of Civil Action 72-8-01856.! 


1 A review of the entry paper shows that there is no entry 227220 involved in the actions before us. There is, 
however, an entry number 227200 for which a timely certificate of actual use was filed. It appears that entry 
227200 was erroneously listed on the Schedule of Cases, attached to the stipulation, as 227220. This discrep- 
ancy explains the inconsistency between paragraphs 12 and 13 with respect to entry 227220. 
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13. With the exception of entries 226668, 227220, and 228713 of 
Case No. 72-8-01856, all of the entries covered by the Certificates 
of Actual Use where made more than three years prior to Feb- 
ruary 11, 1975. 

* * * * * * * 

The 24 consolidated cases here involved cover 81 entries and all 
these entries were liquidated as entered. However, protests were 
filed on 19 entries which were liquidated on or before September 4, 1970 
claiming that the imported tubing was properly classifiable as seam- 
less tubing of cellulosic acetate materials under item 771.20 rather 
than under item 772.65 (which covers tubing of plastics, suitable for 
conducting liquids or gases) on the ground that item 771.20 is more 
specific than item 772.65. The claims for duty-free entry under item 
854.20 were interposed subsequent to the liquidation of these 19 
entries and thus after September 4, 1970. In addition protests and 
complaints were filed on the remaining 62 entries claiming that the 
imported tubing should be entered duty free under item 854.20 on 
the basis that such tubing was solely used with artificial kidney 
machines. 

The claims for duty-free entry under item 854.20 were denied 
pursuant to a customs ruling embodied in a letter from the Director, 
Division of Tariff Classification Rulings of the Bureau of Customs, 
dated March 17, 1971 (stipulation, par. 10, exhibit 1), which reads 


in part as follows: 


There is no requirement that materials entered under item 854.20, 
TSUS, be imported directly by a hospital or patient. The prohibi- 
tion against commercial use is not violated when, on prior order, a 
distributor or other middleman orders from abroad and imports 
the materials as agent of the hospital or patient, and so states on 
the entry papers. The fact that the middleman or distributor is 
remunerated for his services and the materials in these circum- 
stances does not render the transaction commercial. 

Free entry for cellulosic plastics materials under item 854.20, 
TSUS, will be denied when the materials are imported by a dis- 
tributor or other middleman as a “‘shelf’’ item, in hopes of later 
sales. The fact that such hoped for ‘‘later sales” may be sales to 
hospitals or their patients would not alter the dutiable status of 
shelf cellulosic plastics materials. 

On October 17, 1974, government counsel advised plaintiff’s counsel 
that the government had reviewed its interpretation of item 854.20 
and changed its position with respect to the issue of the proper tariff 
classification of cellulosic plastics materials imported by a distributor 
of other middleman as a ‘“‘shelf’’ item. Thereafter, the government 
agreed that importations by plaintiff of such tubing would qualify 
for free entry under item 854.20, provided declarations of intent and 
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certificates of actual use were filed as required by general headnote 
10(e) Gi), TSUS. 

On February 11, 1975, Travenol filed certificates of actual use of 
the tubing with the district director covering 80 of the 81 entries 
(see note 1, supra). With the exception of three entries, all of the 
entries covered by the certificates of actual use were made more than 
three years prior to February 11, 1975. 

Against this background, the question is whether under the cir- 
cumstances of the present cases plaintiff is entitled to duty-free classi- 
fication under item 854.20 notwithstanding that it failed to comply 
with statutory and regulatory conditions precedent for such classi- 
fication. 

General interpretative rule 10(e) (ii) and customs regulation 10.133 
make it clear that an actual use provision such as item 854.20 is 
satisfied only (1) if such use is intended at the time of importation; 
(2) if the article is so used; and (3) if proof thereof is furnished within 
three years after the date the article has been entered. 

Item 854.20 requires that imported cellulosic plastics materials be 
used in artificial kidney machines or apparatus by a hospital or by a 
patient pursuant to a prescription by a physician. The actual use of 
the merchandise at bar, 1.e., plastic tubing known as cuprophan 
tubing, is not in dispute since the parties have stipulated that the 
tubing was manufactured in the United States into kidney coils which 
are hemodialysis devices used to treat patients suffering from acute 
renal failure. But even though a product is actually used in the manner 
contemplated by an actual use provision, it may be classified under 
that provision only if the mandate of general interpretative rule 
10(e) (ii) has been complied with. Czarnikow-Rionda Company v. 
United States, 66 Cust. Ct. 431, C.D. 4229, 328 F. Supp. 487 (1971), 
aff'd, 60 CCPA 6, C.A.D. 1071, 468 F. 2d 211 (1972). Thus, the timely 
filing of certificates of actual use is as much a requirement for classi- 
fication under an actual use provision as proof of the actual use itself. 

It is in this context that we consider first the requirement of rule 
10(e) (ii) that certificates of proof of actual use must be furnished three 
years from the date of entry. And, on this score, it is important to note 
that with the exception of three entries plaintiff has not complied with 
this three-year requirement. However, plaintiff argues that it was not 
required to file certificates of actual use within three years from the 
date of entry on the ground that the government assertedly waived 
this requirement. According to plaintiff, this waiver occurred when 
Customs (1) allegedly refused to recognize the importer’s status as a 


proper party to seek duty-free entry; and (2) failed to suspend liquida- 
tion of the entries. 
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With regard to the first aspect of this argument, namely that Cus- 
toms allegedly refused to recognize the importer’s status as a proper 
party to seek duty-free entry, plaintiff relies on the customs ruling of 
March 17, 1971. The import of that ruling is that in order to qualify 
for free entry (1) the article does not have to be imported directly by 
a hospital or patient; (2) that duty-free entry will be allowed when, 
on prior order, a distributor or other middleman orders from abroad 
and imports the materials as agent of the hospital or patient and so 
states on the entry papers; and (3) that free entry will be denied when 
the materials are imported by a distributor or other middleman as a 
“shelf” item, in hopes of later sales. In view of this ruling, plaintiff 
relying heavily on Tacey v. Irwin, 85 U.S. 549 (1873) insists that filing 
certificates of actual use would have been a vain and useless act and 
the law does not require the performance of a vain and useless act. 

A similar argument was rejected in Border Brokerage Co. et al. 
v. United States, 19 Cust. Ct. 55, C.D. 1067 (1947), aff'd, 36 CCPA 
83, C.A.D. 402 (1949). In that case the court held that the obligation of 
importers to comply with regulations prescribed by the Secretary 
of the Treasury under a statute requiring the filing of affidavits of 
intended use and of actual use were not dispensed with because of an 
additional regulation—later held invalid—which would have resulted 
in rejection of the importer’s claim. In other words, compliance with 
the regulations requiring the filing of affidavits was necessary even 
though the collector’s office was rejecting the claims. The court in 
Border Brokerage distinguished Tacey v. Irwin as follows (19 Cust. 
Ct. at 58): 

Plaintiffs claim, however, that the law does not require the 
performance of useless acts, citing Tacey v. Irwin, 85 U.S. 549. In 
that case, tax commissioners had issued a general rule refusing to 
receive taxes unless tendered by the owner of the property in person. 
After the premises in question were advertised for sale, a relative 
of the owner went to the office of the commissioners to see about the 
payment of the tax but did not make a formal offer of payment. 
It was held that the owner had a right to pay in person or through 
any one not disavowed by him; that this right had been denied by 
the rule adopted by the commissioners; that the general rule had 
the effect of a refusal to accept a tender made by some one other 
than the owners; and that because of such rule a regular tender was 
excused. 

That case can be distinguished from the instant case in that the 
very regulation which was not complied with was declared invalid 
and the payment itself would have been refused, if tendered. In 
the instant case, the regulations requiring the filing of affidavits 
of use are reasonable and valid and there is no evidence that the 
collector would have refused to accept those affidavits, if tendered. 
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Here not only were the customs regulations requiring the filing 
of certificates of actual use reasonable, they were statutorily mandated. 
Moreover, there is no evidence whatever that Customs would have 
refused plaintiff’s tender of such certificates considering especially 
that plaintiff’s standing as a proper party is without dispute. Indeed, 
this is emphasized by Customs’ acceptance of later certificates of 
actual use filed by plaintiff notwithstanding that they were in fact 
untimely. 

To paraphrase what the court said in Border Brokerage (19 Cust. 
Ct. at 61): It cannot be said that the filing of the certificates of actual 
use is an entirely useless act. Although Customs ruled on March 17, 
1971 that the merchandise herein was not entitled to free entry under 
item 854.20, Customs had 90 days after the filing of a protest to the 
liquidations in which to review its ruling. Had the ruling been re- 
scinded during that period, Customs would have reconsidered its 
decision; but without any certificates of actual use before it, Customs 
would not have known whether the merchandise had been used as 
coils in kidney machines and so could not have changed its ruling. 
See also, e.g., Harris & Co. et al. v. United States, 6 Ct. Cust. Appls. 
420, T.D. 35978 (1915); S. Schapiro & Sons v. United States, 29 
CCPA 235, C.A.D. 196 (1942); Pink Supply Co. v. United States, 
32 COPA 48, C.A.D. 284 (1944). 

What is more, even assuming arguendo that Customs knew the 
imported tubing had only one possible use in the United States, i.e., 
for kidney machines, plaintiff still would not have been relieved from 
the necessity of complying with the conditions mandated by general 
interpretative rule 10(e) (ii). This is made clear in Maple Leaf Petro- 
leum, Ltd. v. United States, 25 CCPA 5, T.D. 48976 (1937) where it 
was held that the importer was not excused from filing documents 
required by the regulations, although the collector knew all the facts 
in the case. As the court in Maple Leaf stated (id. at 8-9): 

Appellant’s argument to the effect that the collector knew all 
the facts, and that for this reason the establishment of the identity 
of the merchandise exported and imported in accordance with the 
regulations was therefore unimportant, is devoid of merit. It has 
long been the sound policy of our Government that when such 
grants and privileges as those involved here were allowed in customs 
matters, they were granted only upon the condition that there 
should be a compliance with regulations to be prescribed by the 

Secretary of the Treasury. * * * 

For the foregoing reasons, it must be concluded that the customs 
ruling of March 17, 1971 did not excuse plaintiff from filing timely 
certificates of actual use. 
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The second aspect of plaintiff’s argument is that Customs waived 
the filing of certificates of actual use because it failed to withhold 
liquidation for a three-year period to determine whether the items 
imported by plaintiff were in fact delivered to hospitals or patients 
for use in kidney machines. 

Customs regulation 10.136 deals with suspension of liquidation for 
merchandise for which a declaration of intent has been made pursuant 
to customs regulation 10.134. These regulations became effective 
July 2, 1971 on which date 68 of the 81 entries involved here had 
already been entered and thus only 13 of the entries could have been 
eligible for suspended liquidations under 10.136. 

With respect to the 68 entries made before July 2, 1971, customs 
regulation 25.18(b) (19 C.F.R. § 25.18(b) (1970)) was the precursor 
regulation to regulation 10.134. It provided as follows: 

(b) In cases where the regulations relating to certain classes of 
merchandise * * * prescribe a 3-year period within which proof 
must be produced of the use or disposition of the merchandise in, 
or its exportation from, the United States, and such proof is not 
furnished within the prescribed period, the collector may, upon 
the written application of the importer, extend the 3-year period 
for further periods of 1 year each, but not to exceed 5 years from the 
date of entry. 

Under this regulation, plaintiff had three years within which to 
file proof of use—which it did not do with respect to the 68 entries. 
Nor did plaintiff file a written application—or any application for 
that matter—requesting an extension of time for filing such proof. 
In these circumstances, it is manifest that as to these 68 entries 
plaintiff has failed to comply with the applicable regulation. 

We turn next to the 13 entries which were made after July 2, 1971— 
the date on which customs regulation 10.136 became effective. As 
previously noted, this regulation reads as follows: 

10.186 Suspension of liquidation.—Liquidation of an entry cover- 
ing merchandise for which a declaration of intent has been made 
pursuant to § 10.134 and any required deposit of duties made, 
shall be suspended until proof of use is furnished or the 3-year 
period allowed for production thereof has expired. 

Also, as previously noted, customs regulation 10.134 covering 
declarations of intent reads as follows: 

10.134 Declaration of intent—A showing of intent by the importer 
as to actual use of imported merchandise shall be made by filing 
with the entry for consumption or for warehouse a declaration as 
to the intended use of the merchandise, or by entering the proper 
item number of an actual use provision of the Tariff Schedules of 
the United States and the reduced or free rate of duty on the entry 
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form. Entry made under an actual use provision of the Tariff 
Schedules of the United States may be construed as a declaration 
that the merchandise is entered to be used for the purpese stated 
in the schedules, provided the district director is satisfied the 
merchandise will be so used. However, the district director shall 
require a written declaration to be filed if he is not satisfied that 
merchandise entered under an actual use provision will be used for 
the purposes stated in the schedules. [Emphasis added.] 


With respect to regulations 10.136 and 10.134, the parties have 
stipulated, as follows, as to the 13 entries entered after July 2, 1971 
(the effective date of these regulations): (1) that the entries marked 
“C” have accompanying commercial invoices which state that the 
merchandise is for kidney machines in accordance with the duty-free 
provisions of item 854.20; (2) that the entries marked “‘D” have no 
notations on the entry papers or the accompanying commercial 
invoices indicating duty-free entry was intended; and (3) that for 
entries marked ‘‘E”’ there are no notations on either entry papers or 
the accompanying commercial invoices that duty-free entry was in- 
tended but that a rejected entry attached to the entry papers indicated 
plaintiff’s attempt to have the merchandise entered under item 854.20. 

It is to be further observed that with regard to the 13 entries in 
question, 11 came under the category marked “‘C’’; one under “D”’’; 
and one under ‘‘E.” 

Considering first the entries marked “‘C’’, plaintiff neither entered 
the merchandise covered by these entries under item 854.20 nor filed 
a separate declaration of intent. And nowhere did the importer indicate 
that either it or the commercial purchaser intended that the merchan- 
dise be used in the way specified by item 854.20. Regulation 10.134 
clearly states that the showing of intent should be made by the “im- 
porter,” yet the only intent that was recorded was on the commercial 
invoices by the exporter who had no control of the merchandise at 
or after the time of entry. Since no declaration of intent as required 
by regulation 10.134 was filed, Customs was not obligated to withhold 
liquidation. 

With regard to the entry marked “‘D”, the parties have stipula- 
ted that no notations appear anywhere indicating that the importer 
intended to have the merchandise entered duty free. Therefore, Cus- 
toms was correct in net withholding liquidation and in classifying 
the merchandise as entered. 

Finally, the entry marked ‘‘E”’ does have a rejected entry attached 
to the entry papers indicating plaintiff’s intent to have the merchan- 
dise entered duty free under item 854.20. However, regulation 10.134 
explicitly states that the district director shall require a written decla- 
ration of intent to be filed if he is not satisfied that merchandise entered 
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under an actual use provision will be used for the purposes stated 
in the tariff schedules. Since the district director apparently rejected 
the entry under item 854.20, it was incumbent upon plaintiff to file 
a written declaration of intent pursuant to regulation 10.134. And 
since plaintiff failed to file such a declaration, Customs again was 
not required to suspend liquidation. 

Headnote 1, Schedule 8, TSUS, makes compliance with ‘any 
applicable regulations” a prerequisite for classification within that 
schedule. In light of the fact that plaintiff failed to file declarations of 
intent as required by regulation 10.134 it is precluded by headnote 1 
from obtaining classification for the 13 entries under the duty-free 
provisions of item 854.20 which is a schedule 8 item. 

Apart from the foregoing, regulation 10.136 requires suspension for 
which a declaration of intent has been made ‘‘until proof of use is 
furnished or the 3-year period allowed for production thereof has expired.” 
(Emphasis added.) For 78 of the 81 entries, proof of actual use was 
not furnished within the requisite three-year period. Thus, the regu- 
lation itself on which plaintiff’s waiver argument is predicated is 
inapplicable since suspension in any case could not extend beyond 
the three-year period. 

Deserving mention is yet another facet of suspension of liquidation 
which pertains to the 78 entries where timely certificates of use were 
not filed. For even assuming that liquidation of these entries should 
have been suspended, the instant regulations could not lawfully 
relieve plaintiff of its statutory obligations under general interpreta- 
tive rule 10(e) (ii). Relevant in this connection is the Czarnikow case, 
supra, where plaintiff argued that customs regulations relating to the 
release of merchandise without additional duties (66 Cust. Ct. at 437, 
note 6) modified the requirements of rule 10(e)(ii). The appellate 
court rejected this contention (60 CCPA at 9): 

Although appellant cites various Customs Regulations in arguing 
against Rule 10(e) (ii) as a mandatory requirement for the filing of 
proof of further processing within 3 years of the time of importation 
we find no provision within the tariff statute itself which might 
modify the responsibility placed on the importer. Customs Regula- 
tions can not be elevated to the level of statutory authority. Moreover, 
had the importer furnished timely proof, it would have avoided the 
additional duty. We see no inequity in holding the importer to the 
mandatory limit. [Emphasis added.] 

In Czarnikow, the government had granted plaintiff an extension 
of time to file certificates of actual use (60 CCPA 9, note 3). The 
appellate court held that such purported extension was ineffective, 
since Customs was without authority to extend the three-year statu- 
tory limit. A fortiori in the present cases where there is no indication 
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whatever in the record that Customs even contemplated the granting 
of an extension to plaintiff, there can be no estoppel against the govern- 
ment. In short, plaintiff cannot prevail because it has not complied 
with the requirements of the statute which set a three-year time 
limit. And this statutory limitation was neither extended by Customs 
nor could it be extended. Cf. Customs regulation 25.18(b) (19 C.F.R. 
§ 25.18(b) (1970)), supra. 

Remaining for consideration are the three entries for which timely 
certificates of actual use have been filed. These entries which are 
in the category marked “C” have (as previously noted) accompanying 
commercial invoices which state that the merchandise is for kidney 
machines in accordance with the duty-free provisions of item 854.20. 
As we have already seen in discussing the suspension of liquidation 
question, this statement on the commercial invoices by the exporter 
did not comply with the declaration of intent requirements of regu- 
lation 10.134 and for that reason alone plaintiff may not prevail as 
to these three entries. 

Aside from this, there is nothing in the stipulation submitted by 
the parties which shows that the plaintiff at the time of importation 
intended the imported tubing to be used in the manner prescribed 
by item 854.20. In lieu of factual evidence, plaintiff contends that 
the merchandise in question was classified by import specialists who 
are ‘usually well informed as to the nature of the goods they are 
inspecting” and to whom some knowledge of commerce is attributed. 
Based on this imputed knowledge and the continued averments of 
plaintiff (by protest, for example) that the merchandise was to be 
used in the manufacture of artificial kidney coils, plaintiff asswmes 
that its intent was made clear to the customs officials in Chicago. 
Plaintiff also points out that under the stipulation the only possible 
legal market for kidney coils within the Federal Food, Drug and 
Cosmetic Act was to hospitals and patients with a prescription. 

With regard to these arguments, the court cannot decide this case 
upon the assumption that the import specialists were imputed with the 
knowledge of the importer’s intent as to the use of the imported cellu- 
losic plastic cuprophan tubing. For one thing, the fact that Customs 
consistently classified the merchandise as entered under items 772.65 
or 771.35 and consistently denied the protests claiming duty-free entry 
under item 854.20 leads to the opposite conclusion. At the very least, 
such action would refute the imputed knowledge plaintiff ascribes to 
Customs as to the intended use of the importations. 

Furthermore, the remarks of Congressman Mills, Chairman of the 
Committee on Ways and Means, before the U.S. House of Representa- 
tives on September 30, 1968, 114 Cong. Rec. 28694-5 (1968), make 
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it clear that cellulosic plastics materials (such as imported here) have 
various uses and that only importations for use in kidney machines by 
hospitals or patients would be duty free. Thus Congressman Mills 
stated (id. at 28695): 

The committee noted, however, that cellulosic plastics materials 
have many uses and, therefore, has amended the bill, as introduced, 
to provide duty-free entry only when such materi: iis are imported 
for use in artificial kidney machines or apparatus by a hospital or 
by a patient pursuant to prescription of a physician. 

Under such circumstances, it would hardly be evident to Customs— 
absent a declaration of intent by the importer—that the imported 
cellulosic plastics tubing was intended for use solely in kidney 
machines. 

For all the foregoing reasons, the 24 consolidated cases are dismissed 
and judgment will be entered accordingly. 


(C.D. 4744) 
E. M. Lasoratortiss, Inc. v. UNITED STATES 


Thin layer chromatography plates 
Court No. 76-7-01689 
Port of New York 
[Judgment for plaintiff.] 
(Decided May 26, 1978) 


Donohue and Donohue (James A. Geraghty and Joseph F. Donohue of counse}) 
for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Jerry P. Wiskin, trial 
attorney), for the defendant. 


Bor, Judge: The merchandise in question in the above-entitled 
action, more particularly described as thin layer chromatography 
plates was imported by the plaintiff from West Germany and entered 
at the port of New York between December 1973 and October 1974 

Upon liquidation, the merchandise was classified under item 
547.55, TSUS, as modified by Presidential Proclamation 3822, 
providing: 

Schedule 5, Part 3 
Subpart C headnotes: 
* ok ok * * ok * 


2. The provisions in this subpart for 
laboratory glassware (items 547.53 and 
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547.55) include laboratory apparatus or 
instruments which are essentially glassware 
whether or not furnished with supports, 
frames, or mounts of other materials. 
* * * * * 
Pharmaceutical, hygienic, and laboratory 
glassware, whether or not graduated or 
calibrated : 
* * 
547.55 Other 21% ad val. 
The plaintiff, however, contends that said merchandise is properly 
classified under item 711.88, TSUS, as modified by Presidential 
Proclamation 3822, providing: 
Schedule 7, Part 2 
Part 2 headnotes: 


1. This part does not cover— 
* * * * * 
(iii) pharmaceutical, hygienic, and 
laboratory glassware (see part 
3C of schedule 5); 
* ok * * * 
Subpart D.— Measuring, Testing, and 
Controlling Instru- 
ments 
* * * * * 
Polarimeters, refractometers, spectrome- 
ters, gas analysis apparatus and other 
instruments or apparatus for physical or 
chemcial analysis; * : 
* * 


711.88 Other 11% ad val. 


The imported articles of merchandise in question are commonly 
referred to as TLC plates. Each plate consisted of a sheet of plain, 
ordinary glass to which a silica gel adsorbent layer was affixed and 
bound by means of a special patented binder process. 

Chromatography is defined as a technical procedure of analysis 
causing a separation and fractionation of materials or substances, 
whether gas, liquid or solid. This analytical process consists of two 
principal methods generally referred to as liquid chromatography 
and gas chromatography. In the former method the analysis is made 
by the dissolution of the unknown substance; in the latter method the 
analysis is made by evaporation and distillation. Under the general 
classification of liquid chromatography, thin layer chromatography is 
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one of several methods of analysis. The thin layer chromatography 
process should be briefly described for the purpose of relating the 
function of the TLC plate therewith. 

The proper adsorbent medium is affixed and bound to a plate or 
amount which may consist of glass, plastic, aluminum or steel.’ 
A substance sought to be chemically analyzed and determined is 
applied in a series of spots on the adsorbent layer of the TLC plate. 
The TLC plate thereupon is placed in a jar or vessel containing a 
developing solvent. As the solvent rises through the adsorbent layer 
bound to the plate, the substance sought to be chemically analyzed is 
broken down into its components elements. Upon drying, the plate 
and the substances originally placed thereon for analytical purposes 
may be treated by the use of dyes and other solutions, as well as by 
light rays, thereby permitting an identification of the separated sub- 
stances and their component elements.? 

It is undisputed and acknowledged that a TLC plate is an instru- 
ment used exclusively for laboratory purposes. It must likewise be 
acknowledged that quantitatively a TLC plate, as an instrument, 
contains a greater percentage of glass in comparison to the adsorbent 
layer of the substance and/or materials with which it is combined. 

Headnote 2, subpart C, part 3, schedule 5 of the Tariff Schedules 
of the United States in specifying certain articles within the definition 
of “laboratory glassware” includes “laboratory apparatus or instru- 
ments which are essentially glassware whether or not furnished with 
supports, frames, or mounts of other materials.’”’ Relying, however, 
upon the foregoing headnote, the defendant contends that because 
a TLC plate is used in the laboratory and is “essentially” glass, the 
article accordingly is “laboratory glassware” within-the purview of 
item 547.55, TSUS. It is the opinion of the court, however, that to 
accept this questionable sophistic reasoning of the defendant is to 
ignore the intent of the Congress in the general classification of Glass 
and Glass Products under part 3, schedule 5, TSUS, and the more 
specific subordinate classification, subpart C, thereunder. 

Headnote 2 under subpart C, by way of explanation, advises that 
the generic classification, “laboratory glassware,’’ includes “laboratory 
apparatus or instruments which are essentially glassware.” The 
intent of Congress expressed therein is to assure that not only “labora- 
tory apparatus and instruments’ wholly made of glass are to be 


1 Silica gel and alumina are examples of commonly used adsorbents. These adsorbents may be impreg- 
nated with additional substances such as silver nitrate when required for a specific analysis. 

2 See also Van Nestrand’s Scientific Encyclopedia, 4th ed., on the subject of chromatography, pp. 342-346 
(1968). 
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classified under subpart C and more specifically items 547.53 and 
547.55, but that “laboratory apparatus and instruments essentially 
made of glass” likewise are to be classified thereunder. The headnote 
does not define ‘laboratory glassware’ nor indicate its nature or 
type of use in the laboratory. Inasmuch as the tariff schedules include 
glass instruments and apparatus also used in the laboratory under 
differing classifications, it falls upon the court to determine the char- 
acter of the glassware instruments and their use in the laboratory as 
contemplated by the statutory term “laboratory glassware.” 

Absent a more precise definition of the common meaning of “‘labora- 
tory glassware,” other than the broad inclusionary reference made in 
headnote 2, subpart C, and in view of the uncertain and ambiguous 
meaning of the term, it is proper that reference be made to historical 
and explanatory sources in order to ascertain the congressional intent 
in the use of the term. Rifkin Teztiles Corp. v. United States, 54 
CCPA 138, C.A.D. 925, cert. denied, 389 U.S. 931 (1967). In the 
Summaries of Tariff Information, United States Tariff Commission, 
Vol. 2 (1948), a description and use of “laboratory glassware,” as 
provided for in paragraph 218(a) of the Tariff Act of 1930, the pred- 
ecessor of item 547.55 TSUS, is more definitively provided: 


Description and uses—This summary covers glassware used 
chiefly for laboratory and scientific purposes. The number and 
variety of such glassware articles is large; typical items are beakers, 
flasks, eraduates, thermometers, condensers, and syringes. The ware 
is made largely of borosilicate glass, which is highly resistant to 
temperature changes and the dissolving action of chemical solutions. 
Ware that is not exposed to temperature shock or to corrosive 
chemicals is made of hard soda-lime glass or, in some instances, of 
soft lead glass. 


* * * * * * * 
[S]ome of the items imported supplemented domestic production, 
such as thermometers, culture dishes, and microscope slides and 
covers—items which are compar: atively i inexpensive but which have 


to be made under rather close tolerances.* * * Id. part 2, at 19. 
[Emphasis added.] 


Summaries of Trade and Tariff Information, United States Tariff 
Commission (1968), relating to laboratory glassware as classified under 
item 547.55, TSUS, provides the following descriptive comments: 


Laboratory glassware includes a wide variety of glass articles 
designed for laboratory, industrial, pharmaceutical, or hygienic 
applications. Most of these articles are made from borosilicate glass 
which is more resistant to shock than is soda-lime glass. Soda-lime 


glass is used only where shock resistance is not an important 
factor. 
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Laboratory glassware has several different types of users includ- 
ing schools, hospitals, industrial laboratories, and medical and 
scientific research institutions. Nearly all of these institutions and 
firms demand high quality precision ware, often on short notice and, 
with few exceptions, only the domestic glassware industry is in a 
position to supply them. [Schedule 5, Volume 4, pp. 29-30.] 

The educational background of Dr. Martin Gurkin, witness for 
the plaintiff, as well as his professional experience as a chemist, clinical 
scientist and director of laboratory technical services, qualifies the 
admission of his opinion in evidence with respect to the common 
meaning of “laboratory glassware” in the scientific community. As 
illustrative of articles in this classification, he specifically referred to 
glassware such as graduated cylinders, beakers, microscopic slides. 
In referring to a common characteristic of ‘laboratory glassware,” 
namely its resistance to heat and to chemical and caustic substances, 
he testified that the glass mounting of the TLC plate to which the 
adsorbent layer of silica gel had been bound possessed no such 
characteristics. 

“Tt is a well-established principle that classification of an imported 
article must rest upon its condition as imported.” The Carrington 
Oo. et al. v. United States, 61 CCPA 77, 81, C.A.D. 1126, 497 F 2d 902 
(1974) ; United States v. Citroen, 223 U.S. 407 (1912). An examination 
of Exhibit 1, a representative sample of a TLC plate imported by 
the plaintiff, as well as the testimony introduced by the plaintiff 
relating to its composition and condition at the time of importation, 
is supportive of the contention of the plaintiff that the merchan- 
dise in issue (TLC plate) is not “laboratory glassware” within the 
intent and purview of item 547.55, TSUS. The evidence indicates 
without contradiction that the glass mounting of the TLC plate in 
issue consist of plain glass which has undergaone no special processing. 
The glass serves no other purpose than as a mount to which the silica 
gel adsorbent layer is affixed and bound. It is fragile and easily break- 
able. Its lack of resistance to heat can cause it to crack readily in the 
same manner as ordinary window glass. Although plaintifi’s witness 
testified that in the production of a TLC plate, glass in many instances 
is preferred as a mounting or plate to which an adsorbent layer is 
bound, such a choice or preference is directly related to the circum- 
stances surrounding the desired or required use of the particular TLC 
plate. Thus, if fragility of the plate is a characteristic which is sought 


to be obviated, a steel, an aluminum or a plastic mount might be 
preferred. 

The defendant in support of the classification determined by the 
Regional Commissioner of Customs urges that the phrase “essentially 
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glassware” contained in headnote 2, subpart C requires that the TLC 
plate be characterized as “laboratory glassware” within the purview 
of item 547.55, TSUS. The fallacy in the defendant’s contention, 
however, lies in the fact that in the instant proceeding, we are con- 
sidering the classification of an instrument as imported, the use of 
which is for a specific purpose other than and far different from the 
purpose and use of the “laboratory glassware” referred to in headnote 
2, subpart C and the appropriate tariff items named therein. In the 
classification of the subject merchandise, to adopt a test or standard 
predicated upon the fact as to whether a TLC plate is principally 
comprised of glass or whether glass is essential to the manufacture 
and production of the plate is inappropriate. 

It appears to the court that whether the glass mounting is “labora- 
tory glassware,’’ whether the mounting consists of ordinary, plain 
glass, whether a TLC plate quantitatively consists of a greater por- 
portion of glass as compared to other substances and materials com- 
bined therewith, or whether glass of any character or description may 
be ‘‘essential’’ and/or required for the mounting are questions which 
are not determinative in the classification of the merchandise in issue. 

In this connection the legislative history relating to the Tariff 
Schedules of the United States and, in particular, items 547.53 and 
547.55, again is of interest. Referring to the aforementioned items, the 
following explanatory notes are contained in the Tariff Classification 
Study, schedule 5, part 3 (1960), at 145: 

Items 547.53 and 547.55—These articles are currently provided 
for in paragraph 218(a). The proposed provisions reflect the existing 
rates of duty for the two types of glasses. The current provisions of 
paragraph 218(a), however, cover a number of glass instruments 
that in the proposed schedules are provided for in part 2 of schedule 
7. These instruments include thermometers, hydrometers, syringes, 
and similar articles. Also, part 2 of schedule 7 covers articles of labora- 
tory glassware that have been permanently combined with other materials 
to form an instruments [sic] for specific purposes. [Emphasis added.] 
From the foregoing, it is evident that it was the intent of Congress 

to exclude certain “laboratory glassware’ from the general tariff 
schedules relating thereto and to place them under a classification 
pertaining to specific and definitive purposes (part 2, schedule 7, 
TSUS). As will be noted from the above-quoted comment, before 
“laboratory glassware” is deemed to be excluded from schedule 5, 
part 3, items 547.53 and 547.55 thereunder, the glassware must have 
been “permanently combined with other materials to form an instru- 
ment for specific purposes.”’ (Emphasis supplied.) 





CUSTOMS COURT 49 


An examination of Exhibit 1 reveals that the silica gel adsorbent 
layer has been firmly affixed and bonded to the glass plate mounting. 
This “binding process” to the plate or mounting is patented and is a 
trade secret. Eighty percent (80%) of the cost of the TLC plates as 
imported is due to the manufacture, processing, packing and quality 
control of the merchandise in issue. Precision is of prime importance 
in the production of the TLC plates so as to properly control the par- 
ticle size, particle distribution, and pore size of the silica gel, which, 
in turn, gives to the substance and material its “surface activity.” 
As the witness for the plaintiff, Dr. Martin Gurkin, testified, it is the 
silica gel adsorbent layer on the glass mounting which causes it to be 
an article of commerce. 

The defendant, however, contends that the classification of the 
TLC plates under item 711.88, TSUS, is precluded because headnote 
1(iii) under part 2, schedule 7 provides that part 2 does not cover 
‘pharmaceutical, hygienic, and laboratory glassware.” This conten- 
tion is without merit. It is clear from the Tariff Classification Study 
that part 2 of schedule 7 does include articles, glassware or otherwise, 
which have been permanently combined with other materials to form 
instruments for specific scientific and analytical purposes. 

In this regard, the defendant urges that the combination or binding 
of the silica gel adsorbent layer to the glass mounting of a TLC plate 
is not permanent. In support of its contention, defendant points to 
the testimony of Dr. Gurkin, who on crossexamination, testified that 
it was “conceivable” that the merchandise in issue after usage could 
be “scraped” and resurfaced with a silica gel adsorbent layer.® 

The interpretation of a given word must be made in the proper 
context in which it is used. Indeed, the term “permanently” under 
certain circumstances may bear the synonymous meaning of ‘‘per- 
petual” or ‘“everlasting.”” However, to here invoke such a synonymous 
definition, as suggested by the defendant, does not properly construe 
the intent of the explanatory comment in the Tariff Classification 
Study aforereferred to. The phrase “permanently combined” is more 
properly used in the sense of describing the ‘“‘steadfast,”’ “long-lasting” 
and ‘continuing’ characteristics of the adsorbent materials and the 
article of glassware which have been combined.‘ From all of the evi- 
dence adduced, as well as from an examination of Exhibit 1, it appears 
that the silica gel adsorbent layer remained firmly ‘‘bound”’ and/or 
“combined” to the glass mounting from the time of its manufacture, 
throughout the period of its importation into the United States, 


? Dr. Gurkin testified: “It’s conceivable but I never heard anyone doing it.’ (R. 72.) 
4 Roget’s International Thesaurus, 3d ed., p. 50, 110.10 (1962). 
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throughout the period of its transportation within the arteries of 
domestic commerce, and throughout the period of its ultimate use 
in a laboratory for chemical analysis purposes. No evidence has been 
adduced that the adsorbent layer is removed from the plate as a 
result of the chromatography testing process. On the contrary, 
defendant’s cross-examination of plaintiff’s witness, as aforereferred 
to, dwelled upon the possibility of “scraping” the adsorbent layer 
from the plate after its use as an analytical instrument. It is difficult 
for the court to visualize to what extent a more “permanent com- 
bination” might be contemplated than for the intended life of the 
testing instrument itself. 

At the time of importation, the merchandise in issue consisted of a 
plate of glass, which, irrespective of its original individual classifica- 
tion, had been permanently combined with other materials to form 
a new and distinctive instrument, undisputed designed for chemical 
analysis purposes. This article, whether the mounting consisted of 
glass, aluminum, plastic or steel, when combined with an appropriate 
adsorbent layer assumed a specific identity deigned only for a single 
purpose—an instrument for chemical analysis in the thin layer chro- 
matography process. As our appellate court has stated in the case of 
United States v. F. B. Vandergrift & Co., Inc., 44 CCPA 15, 17, C.A.D. 
628 (1956): 


* * * where, as here, an article is designed and manufactured 
with a single purpose in mind and is made to specifications which 
peculiarly adapt it to that purpose, it is properly considered to be 
dedicated to that purpose * * *. 


The court, accordingly, finds that the plaintiff has sustained its 
dual burden of proof in establishing that the liquidated classification 
of the merchandise in issue by the Regional Commissioner of Customs 
under item 547.55, TSUS, was in error and incorrect and that the 
claimed classification with respect to such merchandise under item 
711.88, TSUS, is correct and proper. 

Let judgment be entered accordingly. 
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CUSTOMS COURT 
Before Rao, Forp and Newman, Judges 


NeEwMaN, Judge: This case is before us on application by the 
Government (defendant below) for review of the decision and judg- 
ment of the trial judge (Maletz, J.) in Ernest Lowenstein, Inc. v. 
United States, 78 Cust. Ct. 169, R.D. 11779, 425 F. Supp. 856 (1977), 
sustaining the dutiable export values claimed by appellee (plaintiff 
below). 

The importation consisted of certain glass stones, pendants, beads, 
and similar merchandise (hereafter, stones and beads) that were 
exported from Austria in March 1963 and entered at the port of 
New York (consumption entry No. 996721) in April 1963. The 
imported merchandise was appraised on the basis of export value as 
defined in section 402(b) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956 (19 U.S.C. §1401la(b)), at the 
invoiced unit prices plus 14.3 percent. These appraised values repre- 
sent the ‘‘world list prices’ published by the Austrian manufacturer, 
D. Swarovski & Co. (Swarovski).? 

Appellee concedes that export value is the proper basis for ap- 
praisement, but claims that the proper dutiable values are the ap- 
praised values (viz., “world list prices’) less 15 percent. These claimed 
values represent the prices at which the manufacturer sold the stones 
and beads to Lowenstein Overseas Company (LOC), its “selected 
purchaser” within the purview of section 402(f)(1)(B) of the Tariff 
Act of 1930, as amended (19 U.S.C. § 1401a(f)(1)(B)).? 

As stated above, Judge Maletz sustained appellee’s claimed values. 
We affirm. 


Statutes InvoLtvep® 


The pertinent provisions of section 402 of the Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956 (19 U.S.C. 
§ 1401a), read: 


(b) Export VaLvE.—For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of ex- 


1 The merchandise was invoiced to appellee by Lowenstein Overseas Company of Liechtenstein (LOC), 
appellee’s parent company, but was shipped directly by the manufacturer from Austria to appellee in New 
York. The prices at which Swarovski invoiced LOC were its world list prices less 15 percent, and LOC in 
turn invoiced the appellee at the world list prices less 12.5 percent. Thus, the prices invoiced to appellee 
were 87.5 percent of the world list prices. Increasing these prices, as the appraiser did by 14.3 percent, caused 
the appraised values to equate with the world list prices without discount, and the appraised values are 
expressly based upon them. 

2 The “selected purchaser’’ provision in section 402(f)(1)(B) applies where the seller “selects one or more 
purchasers, restricting its sales to them and not selling or offering its merchandise for sale to all purchasers at 
wholesale”. Aceto Chemical Co., Inc. v. United States, 51 CCPA 121, 127, C.A.D. 846 (1964); Judson Sheldon 
International Corporation, Island Woods International v. United States, 67 Cust. Ct. 577, 580, A.R.D. 295, 331 
F. Supp. 1393 (1971). It is undisputed that LOC was a “selected purchaser” within the purview of the 
statute. 

3 The merchandise is not specified on the ‘‘Final List’’, T.D. 54521. 
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portation to the United States of the merchandise undergoing 
appraisement, at which such or similar merchandise is freely sold or, 
in the absence of sales, offered for sale in the principal markets of the 
country of exportation, in the usual wholesale quantities and in the 
ordinary course of trade, for exportation to the United States, plus, 
when not included in such price, the cost of all containers and cover- 
ings of whatever nature and all other expenses incidental to placing 
the merchandise in condition, packed ready for shipment to the 
United States. 


* * * * * * * 


(f) Derinit10oNs.—For the purposes of this section— 
(1) The term ‘‘freely sold or, in the absence of sales, offered for 
sale” means sold or, in the absence of sales, offered— 
(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more selected 
purchasers at wholesale at a price which fairly reflects the 
market value of the merchandise, 
without restrictions as to the disposition or use of the mer- 
chandise by the purchasers, except restrictions as to such dis- 
position or use which (i) are imposed or required by law, (ii) 
limit the price at which or the territory in which the merchandise 
may be resold, or (iii) do not substantially affect the value of the 
merchandise to usual purchasers at wholesale. 


Tue ReEcorpD 


The record comprises the oral testimony of two witnesses called 
by appellant and various documentary exhibits submitted by both 
parties. Appellant’s witnesses were: Egon Rausnitz, a partner in the 
Wepra Company (Wepra); and Abraham Frankel, secretary and 
treasurer of Fred Frankel & Sons, Inc. (Frankel). 

The record establishes the following relevant facts: 

It appears that the imported stones and beads, used primarily for 
making costume jewelry, were manufactured in Wattens, Austria by 
Swarovski, the sole manufacturer in that country of “‘such or similar’ 
articles. All sales for exportation to the United States of Swarovski 
stones and beads from Austria were handled administratively in 
Wattens. Swarovski published and circulated to its customers a 
“world price list”’ covering the merchandise. 

Swarovski had a distributorship agreement with LOC, a totally 
unrelated company located in Liechtenstein. Under that agreement, 
LOC was appointed as the exclusive distributor for the sale of Swarov- 
ski stones and beads in all countries throughout the world, except 
Europe. LOC purchased the Swarovski stones and beads for exporta- 
tion to the United States at the manufacturer’s world list prices less 
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a discount of 15 percent *—which prices are claimed by appellee to 
represent the correct dutiable export values of the merchandise. 

Appellee was, in turn, the sole or exclusive United States purchaser 
of the Swarovski merchandise sold to LOC, which firm in its resales 
invoiced appellee at Swarovski’s list prices less 12.5 percent. Under 
the sales practice prevailing at the time, when LOC received an order 
from appellee, LOC placed an identical order with Swarovski and 
instructed the latter to ship the merchandise directly from Wattens, 
Austria to appellee in the United States. Through this reinvoicing 
procedure and direct shipment by Swarovski to appellee in the United 
States, the merchandise never physically entered the commerce of 
Liechtenstein, and therefore the country of exportation was Austria 
and not Liechtenstein. 

In addition to sales of stones and beads by Swarovski for exportation 
to the United States through LOC, two firms in the United States, 
Wepra and Frankel, imported the Swarovski articles during the time 
of the instant importation by appellee. 

Frankel imported Swarovski’s stones and beads from Dr. Josef Russ, 
a seller in Linz, Austria who had in turn obtained the merchandise 
from Neuman and Wenzel, a manufacturer of costume jewelry in 
Linz, which firm in turn purchased the stones and beads from Swarov- 
ski. Although Frankel was on a third level of sales (viz., there were 
two intervening sellers after Swarovski), Frankel was buying the 
merchandise at 10 percent below Swarovski’s world list prices. 

Prior to 1965, Wepra was engaged primarily in wholesaling stones 
and beads, obtained mostly from appellee. However, during 1962 and 
1963, Wepra purchased Swarovski stones and beads at the world 
list prices from Internationale Export Etabl. of Vaduz, a Liechten- 
stein firm, at a time when there was a shortage of supply from appellee. 
Appellee supplied approximately 90 to 95 percent of Wepra’s needs, 
and Wepra’s supplemental purchases from the Liechtenstein firm 
were insubstantial compared with its purchases from appellee. 


DEcISIONS OF THE TrraL Court 


In its initial decision (71 Cust. Ct. 291, 204, R.D. 11776, 367 F. 
Supp. 1330 (1973)), the trial court stated: ‘The sole issue, as the 
parties agree, is whether the prices paid by LOC to Swarovski—i.e., 
list, less 15 percent—fairly reflect the market value of the merchan- 
dise within the meaning of section 402(f) (1), as amended, and, hence, 
represent statutory export value [footnote omitted]’’. Following 


4‘Swarovski’s prices did not vary with the quantities sold, and the only restriction upon LOC’s use of the 
merchandise was that its resales be limited to the assigned territories, including the United States. 
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United States v. Acme Steel Company, 51 CCPA 81, C.A.D. 841 (1964) 
and a line of decisions predicated on that case, Judge Maletz found 
that appellee had failed to satisfactorily reconcile the disparities 
between Swarovski’s discounted prices to its selected purchaser 
(LOC) and its varying prices, whether at discount or at list prices, 
for domestic consumption in Austria and for sales to third countries. 
Accordingly, in its first decision the trial court held that plaintiff 
failed to establish that the prices to LOC fairly reflected the market 
value of the merchandise and affirmed the appraised values. 

In due course, an application for review of the initial decision was 
filed by plaintiff, appellee herein. After briefs had been submitted 
and oral argument presented, and while the case was sub judice, the 
Court of Customs and Patent Appeals handed down its decision in 
J. L. Wood v. United States, 62 CCPA 25, C.A.D. 1139, 505 F 2d 1400 
(1974). In J. L. Wood, our appellate court abolished much of the estab- 
lished criteria for determining whether a price to a selected purchaser 
fairly reflects the market value of the merchandise, upon which the 
trial judge had relied in his first opinion.® 

More specifically, J. L. Wood “overruled” Acme Steel ‘‘to the extent 
that it approved consideration of sales in the domestic market of the 
exporting country in the determination of export value’’, holding 
(62 CCPA at 32-33): 

* * * Although the term “market value” in subdivision 402(f)(1)(B) 
was not defined in the Act, it obviously must relate to the relevant 
market. In the case of export value, this would be the export market 
in the exporting country to the United States and not the foreign 
domestic market, since use of the latter would result in a determina- 
tion of foreign value, which was deleted by the Act. 

From the foregoing, we conclude that Congress clearly intended 
that export value be determined by considering only the exporting 
country’s market for exportation to the United States and that sales 
at wholesale to exclusive or selected agents be used in determining 
export value if the prices fairly reflect the market value. United 
States v. Acme Steel Co., 51 CCPA 81, C.A.D. 841 (1964) is hereby 
overruled to the extent that it approved consideration of sales in 
the domestic market of the exporting country in the determina- 
tion of export value. * * * 


* * * * * * * 


The “market value” which must be fairly reflected according to 
subdivision 402(f)(1)(B) is the market value for exportation to the 


5 Judge Landis observed in The American Greiner Electronic, Inc. v. United States, 79 Cust. Ct. 92, 96, C.D. 
4718 441 F. Supp. 915 (1977): “The Wood decision has rendered obsolete much, if not all, of the case law that 
preceded it as to the kind of proof considered relevant in determining that a price to a selected purchaser 
fairly reflected market value”. See also D. H. Baldwin Co. et al. v. United States, 78 Cust. Ct. 164, C.D. 4704 
(1977), appeal pending. 
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United States (i.e., export value), and this is the price which the 

merchandise is able to command in the market for exportation to 

the United States. [Footnotes omitted; emphasis added in part]. 

In light of the J. Z. Wood decision, this Division by an order dated 
April 3, 1975, sua sponte remanded the within case to the trial court 
“for all purposes” (74 Cust. Ct. 189, A.R.D. 322 (1975)). Thereafter, 
the case was reopened for further evidence, and appellant recalled its 
witnesses Rausnitz and Frankel, who had testified at the first hearing. 
Appellee presented no additional evidence. 

In his second decision (under review here), Judge Maletz, following 
“the new formula, as enunciated in Wood’, commented (78 Cust. Ct. 
at 175): 

* * * if the “market value’ which must be fairly reflected in sales 

to selected purchasers is the “price which the merchandise is able 

to command in the market for exportation to the United States” 

(62 CCPA at 33), all export sales to purchasers in the United 

States, unless made under abnormal or irregular conditions, are 

appropriate for consideration in determining statutory export value. 

Indeed, as this court reads Wood, such sales constitute the only 

relevant market evidence against which the prices to the selected 

purchaser may be compared in determining ‘‘market value”’. 
Viewed in this perspective, the record, as supplemented after remand 
to this court, takes on a different dimension.* * * [Emphasis added]. 

Turning to the record, as supplemented after remand, the trial 
court disregarded the evidence concerning sales to Wepra as ‘‘vague, 
inconclusive and, moreover, as having been directed in part to sales 
for export from Liechtenstein which, of course, is not the ‘country 
of exportation’ for purposes of the valuation statute’’. (78 Cust. Ct. 
at 176, n. 4). Judge Maletz also noted that Rausnitz’ (Wepra’s) pur- 
chases of the additional Swarovski items ‘‘were insubstantial compared 
to his purchases from plaintiff-Lowenstein, which constituted approx- 
imately 90 to 95 percent of the total” (78 Cust. Ct. at 175). 

On the other hand, the trial judge held that the sales to Frankel 
fully support appellee’s claim that Swarovski’s prices to LOC fairly 
reflected the market value of the merchandise. Thus, the court said 
(78 Cust. Ct. at 176): 


We find that the sales to Frankel were substantial, regular and 
made in the ordinary course of trade at the third level of distribu- 
tion; and that the prices pe by Frankel at this level may be 


easily equated with—at the very least, they approximate—the 
prices paid by LOC at the primary level to the manufacturer. 
More particularly, the fact that two intervening parties (i.e., Neuman 
and Wenzel, and Dr. Russ) could buy and sell this merchandise, 
presumably making a profit on each transaction, and the resultant 
sale to a United States purchaser (Frankel) was only 5 percent 
higher than to a purchaser (LOC) buying directly from the manu- 
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facturer is in the court’s view clear indication that the latter sale 

fairly reflects the market value of the goods. We find, therefore, that 

the sales to Frankel fully support plaintiff’s claim that Swarovski’s 
sales to LOC at the list price, less 15 percent, fairly reflect their 
market value [footnote omitted]. 

Moreover, Judge Maletz found no evidence in the record that the 
dealings between the manufacturer and its unrelated selected pur- 
chaser were anything but at arm’s length and bona fide in all respects. 
In the trial court’s view, the status of LOC as an unrelated selected 
purchaser is analogous to the status of the unrelated selected pur- 
chasers in J. ZL. Wood, whose purchase prices ware considered by the 
Court of Customs and Patent Appeals as demonstrative that the prices 
to a related selected purchaser fairly reflected the market value of the 
merchandise. The trial judge thus opined that it would be completely 
illogical to accord LOC’s prices a less or different status because of the 
absence in this case of a related purchaser. 

Finally, the trial court held that where, as here, the sole manufac- 
turer of the merchandise in the country of exportation (Swarovski) 
sold to a wholly unrelated company (LOC) without restriction as to 
the disposition or use of the merchandise in the United States, “the 
price between the parties is not one which merely ‘fairly reflects’ 
market value, it is the market value of the merchandise within the 
statutory understanding” (78 Cust. Ct. at 177). (Trial court’s em- 
phasis). 

Accordingly, appellee’s claimed values were sustained as the proper 
dutiable export values of the merchandise. 


OPINION 


Briefly stated, the issue is whether the trial court correctly deter- 
mined that the proper dutiable export values of the merchandise were 
the appraised values less 15 percent. 

Although initially it may appear somewhat anomalous that appellee 
is claiming, and the trial court found, export values lower than the 
prices at which LOC invoiced the merchandise to appellee (Swarovski’s 
list prices less 12.5 percent), it must be borne in mind that the mer- 
chandise was not exported from Liechtenstein by LOC (the merchan- 
dise never having entered the commerce of that country), but rather 
exported from Austria by Swarovski. Since the merchandise was 
destined for exportation to the United States at the time it was sold 
by Swarovski to LOC at list prices less 15 percent, such sale was “for 
exportation to the United States” within the meaning of section 
402(b), there being no requirement that the purchaser be located in 
the United States. See the trial court’s initial opinion, 71 Cust. Ct. 
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201, 204, n. 7. The foregoing construction of the statute is undisputed 
by appellant. 

From the two decisions of the trial judge, it is evident that the sole 
issue tried, briefed and decided was whether appellee had met its 
burden of proving that the manufacturer’s prices to its selected 
purchaser fairly reflected the market value of the merchandise within 
the ambit of section 402(f)(1)(B). In seeking reversal, appellant has 
now admittedly “reversed its field” and insists that the merchandise 
was freely sold to “all purchasers at wholesale” within the purview 
of section 402(f)(1)(A); and that therefore “it is improper under the 
statute [section 402(f)(1)j to have recourse to a ‘selected purchaser’ 
price for export value purposes, notwithstanding that the ‘selected 
purchaser’ sales were made by Swarovski itself”. (Appellant’s brief, 
p- 19). Appellant further contends that the trial court erred in 
relying upon the prices paid by Frankel to support its conclusion 
that the manufacturer’s prices to LOC fairly reflected the market 
value of the merchandise. 

Appellee argues that Swarovski’s prices to LOC fairly reflected the 
market value of the merchandise, but that the trial court should have 
disregarded the sales to Frankel as well as to Wepra. Further, appellee 
disputes appellant’s assertion that section 402(f)(1)(A) takes prec- 
edence over section 402(f)(1)(B), insisting that ‘‘the legislative his- 
tory reveals that these sections must be read together * * *”. (Appel- 
lee’s brief, p. 14). 

This case has been exhaustively tried, thoroughly briefed, and ably 
argued orally by counsel for both parties. From our review of the record 
and Judge Maletz’ meticulously prepared opinion, we find that he has 
made a very perceptive and searching analysis of the evidence, and 


we are in complete accord with his findings of fact and conclusions of 
law. 


6 We have noted that at the first oral argument before this Division the Government conceded that the 
appraisements could not be sustained on the basis of sales to all purchasers at wholesale at the secondary 
level of sales. Thus, the transcript shows the following (Tr. 27, 41-42): 

“Mr. Harris: * * * One of the things we did attempt to do at the trial was to determine if there were 
free sales of these beads and stones from sellers other than D. Swarovski & Company, and the evidence 
showed otherwise. Now, to that extent, he can say, truthfully, that we have not substantiated our ap- 
praisement because our appraisement could have been sustained on the basis of such evidence as that, 
but it showed otherwise. 


* * * = *. * s 


Mr. Harris: * * * However, regardless of whether anyone else on the secondary level of sales was 
selling—was freely selling this merchandise for export to the United States, one must still first take the 
price of Swarovski to Lowenstein Overseas Corporation because that is the primary level of sales, and that 
would prevail. Anything beyond that is irrelevant at this point. We are at the point of whether there is 
a value at the primary level of sales. So, everything else is moot because that deals with the secondary 
level of sales. * * *”” 

Moreover, in its post-trial brief after remand, page 12, n.5, defendant (appellant) urged: “‘It is apparent 
that Fred Frankel & Sons, Inc. and the Wepra Company were likewise selected purchasers, though on the 
secondary level of sales”. (Emphasis added). 
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At this juncture, we must stress that the initial decision of the trial 
court sustaining the appraised values was rendered in accordance 
with Acme Steel and before the decision by the Court of Customs and 
Patent Appeals in J. L. Wood. Understandably, therefore, the trial 
court’s rationale and the result reached in its second decision which 
followed J. L. Wood were quite different from the rationale and the 
result reached in the first decision upholding the appraisement. 

Although we could readily pause here and affirm the judgment of 
the trial court, we wish to comment on the new theory urged by ap- 
pellant that at the secondary level of sales the stones and beads were 
freely sold at the appraised values to “all purchasers at wholesale” 
within the purview of section 402(f)(1)(A). 

In this connection, appellant argues that the trial court erred in 
disregarding the evidence of sales to Wepra, as shown by exhibits T 
through Z, which comprise photocopies of certain entries made by 
Wepra late in 1962 and early 1963 and the special customs invoices 
accompanying those entries. 

We are not persuaded that exhibits T through Z support the 
Government’s appraisement, since there is no evidence that the sales 
to Wepra by the Liechtenstein seller, Internationale Export, were 
made in the ordinary course of trade or in the principal markets of 
Austria. 

A dash of reality is useful—makes the point more succinctly, and 
supports it more sharply with evidence! The record is clear that 
Wepra’s importations of the additional Swarovski articles were made 
solely under conditions of short supply of the merchandise from 
appellee, Wepra’s regular supplier (R. 84, 133-34). Moreover, we 
find no basis in the record for holding that Linz, Austria was @ 
principal market, as now contended by appellant. The parties have 
stipulated that there is no issue concerning “principal markets” 
(see trial court’s Memorandum and Order on Pretrial Conference, 
p. 4, December 9, 1969); and further, in its present brief (p. 9) ap- 
pellant conceded: ‘‘No question is presented concerning the location 
of the principal market for the merchandise in Austria, which obviously 
was Wattens, the location of the general administrative offices of 
Swarovski”. (Footnote omitted; emphasis added). 

In sum, the evidence fails to establish that the merchandise was 
freely sold to all purchasers at wholesale at the secondary level of 
sales at prices equivalent to the appraised values. The appraisement 
admittedly was not predicated upon sales at the secondary level, and 
there is no evidence that sales at the secondary level to Wepra were 
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made in the ordinary course of trade or in the principal markets of 
Austria.” Consequently, we need not reach appellant’s contention 
that determination of export value pursuant to section 402(f)(1)(B) 
is precluded when there are sales to all purchasers at wholesale at the 
secondary level.* We find that the presumption of correctness attach- 
ing to the appraised values has been overcome by appellee, and that 
under the facts of this case the trial court has properly applied the 
selected purchaser provision of the statute (section 402(f)(1)(B)) in 
determining the proper dutiable export values of the merchandise. 
Therefore, we find no reversible error in the decision and judgment of 
the trial judge, and affirm. The findings of fact and conclusions of 
law in the opinion of the trial judge are hereby adopted as our own, 
and incorporated herein by reference. 

Judgment will be entered accordingly. 

The court wishes, again, to commend counsel for the respective 
parties in this case for their excellent briefs and oral arguments which 
have been most helpful to us in considering the issue presented. 


7 In its post-trial brief after remand, p. 12, defendant (appellant herein) conceded that “the appraisement 
of the involved merchandise had been premised on the sales to other purchasers in the United States having 
been free sales by Swarovski, and that the evidence had failed to substantiate that premise’. (Emphasis 
added). In view of this concession, we see no basis for any subsidiary presumption in this case that the sales 
to Wepra by the Liechtenstein firm were in the ordinary course of trade or in the principal markets of Austria. 

§ The Government argued to the contrary in its post-trial brief before remand (p. 21) and at the first oral 
argument (Tr. 41-42) that sales at the secondary level by someone other than the manufacturer, were “‘ir- 
relevant” or ‘‘moot’’, since such sales could not be looked to for export value purposes in preference to sales 
directly by the manufacturer at the primary level. Appellant has now changed its position on this point, 
urging that sales within the purview of section 402(f)(1)(A) at a secondary or lower level of distribution take 
precedence over direct sales by the manufacturer at the primary level to a selected purchaser within the 
purview of section 402(f)(1)(B). 
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Congressional Record, 90th Cong., 2d Sess., vol. 114, part 22, pp. 28694-5, 
C.D. 4743 
Summaries of Tariff Information, 1948, vol. 2, part 2, p. 19, C.D. 4744 
Summaries of Trade and Tariff Information (TSUS), 1968, schedule 5, vol. 
4, pp. 29-30, C.D. 4744 
Tariff Classification Study, 1960, Explanatory and Background Materials, 
schedule 5, p. 145, C.D. 4744 
Lexicographic sources: 
Roget's International Thesaurus (3d ed. 1962), p. 50, 110.10, C.D. 4744 
Van Nostrand’s Scientific Encyclopedia (4th ed. 1968), pp. 342-346, C.D. 4744 





Reappraisement decision: 
Review decision: 
Issue: 

Export value—price fairly reflecting market value—Affirms trial 
court’s determination of export value predicated upon the prices 
at which the foreign manufacturer sold the merchandise to a 
selected purchaser for export to the United States. The record 
had established that the selected purchaser’s prices fairly re- 
flected the market value of the merchandise within the meaning 
of section 402(f)(1)(B) of the Tariff Act of 1930, as amended. 
The appellate term held that appellant’s evidence that merchan- 
dise identical to that in issue was sold at the secondary level of 
distribution to a pruchaser in the United States (other than 
appellee) at prices equivalent to the appraised export values of 
the merchandise in issue did not support the appraised values, 
inasmuch as the appraisement concededly was not predicated 
upon sales of the merchandise at the secondary level of distribu- 
tion, and there was no presumption or evidence that the sales at 
the secondary level relied upon by appellant were made in the 
ordinary course of trade or in the principal markets of the country 
of exportation. A.R.D. 325 

Merchandise: 
Glass stones and beads, A.R.D. 325 
Regulations, noncompliance with; cellulosic plastics tubing, C.D. 4743 


Thin layer chromatography plates, C.D. 4744 
TLC plates; laboratory glassware, C.D. 4744 


Words and phrases: 
Chromatography, C.D. 4744 
Cuprophan tubing, C.D. 4743 
Laboratory glassware, C.D. 4744 
Permanently combined, C.D. 4744 
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